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A BILL
To

Amend the Inland Revenue Ordinance to codify rules on transfer
pricing to require income or loss from provision between
associated persons (or between parts of the same enterprise in
different territories) to be computed, for tax purposes, on an
arm’s length basis; to provide for an advance pricing
arrangement regime under which how the rules apply may be
agreed before transactions take place; to require documentation
relating to transactions; to enable effect to be given to mutual
agreements made with other jurisdictions under arrangements
for relief from double taxation; to enhance the current
provisions for double taxation relief; to adjust fees in respect of
an application for advance ruling; to revise the requirements
relating to profits tax concessions so as to meet the
international standards promulgated by the Organisation for
Economic Co-operation and Development; and for related
purposes.

Enacted by the Legislative Council.
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Part 1
Preliminary
1. Short title
This Ordinance may be cited as the Inland Revenue
(Amendment) (No. 6) Ordinance 2017.
2. Enactments amended

(1) The Inland Revenue Ordinance (Cap. 112) is amended as
set out in Part 2.

(2) The Inland Revenue Rules (Cap. 112 sub. leg. A) are
amended as set out in Part 3.
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Part 2
Amendments to Inland Revenue Ordinance

Division 1—Amendments Relating to Double Taxation

3. Section 8 amended (charge of salaries tax)
(1) Section 8(1A)(c)—
Repeal
“territory outside Hong Kong”
Substitute
“non-DTA territory (as defined by section 48A)”.
(2) After section 8§(1B)—
Add

“(1C) Subsection (1A)(c) has effect subject to section
50AA.”.

4. Section 16 amended (ascertainment of chargeable profits)
(1) Section 16(1)(c), before “tax of "—
Add
“subject to subsection (2]),”.
(2) Section 16(1)(c)—
Repeal
“elsewhere”
Substitute
“in a non-DTA territory (as defined by section 48A)”.
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3)

(4)

©)

Section 16(1)(c)—
Repeal the colon
Substitute a semicolon.
Section 16(1)(c)—
Repeal the proviso.
After section 16(2I)—
Add

“(2J) Subsection (1)(c) has effect subject to section

50AA.”.

5. Section 48A added
Before section 49—

“48A.

Add

Interpretation of Part 8
In this Part—

double taxation arrangements (FFEIFILPE) means
arrangements that—
(a) are made with the government of a territory
outside Hong Kong with a view to affording
relief from double taxation; and

(b) have effect under section 49(1) or (1A);

DTA territory (FZPEHLIE) means a territory outside
Hong Kong with which double taxation
arrangements have been made;

DTA territory resident person (HZPEHLIE R A1)
means a person who is resident for tax purposes in a

DTA territory;
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Hong Kong resident person (F#/ERAL) means a
person who is resident for tax purposes in Hong
Kong;

non-DTA territory (&4 PEHLIE) means a territory outside
Hong Kong that is not a DTA territory;

resident for tax purposes (BiF5/EI) in relation to any
double taxation arrangements, has the meaning given
by the provisions of the arrangements relating to the
determination of resident status.”.

6. Section 49 amended (arrangements for relief from double
taxation and exchange of information)

(1) Section 49(1), after “this Ordinance”—
Add
“in accordance with subsection (1C)”.

(2) Section 49(1A)(a), after “this Ordinance”—
Add
“in accordance with subsection (1C)”.

(3) After section 49(1B)—
Add

“(1C) Arrangements specified in an order made under
subsection (1) or (1A) have effect despite any
provision in any enactment so far as the
arrangements provide for—

(a) affording relief from tax charged under this
Ordinance;

(b) taxing income, profits or gains of DTA territory
resident persons arising in, or derived from
sources in, Hong Kong;
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(©)

(d)

(e)

(®

taxing chargeable gains accruing to DTA
territory resident persons on the disposal of
assets in Hong Kong;

determining income, profits or gains to be
attributed to DTA territory resident persons;

determining income, profits or gains to be
attributed to permanent establishments in Hong
Kong of DTA territory resident persons; or

determining income, profits or gains to be
attributed to Hong Kong resident persons who
have special relationships with DTA territory
resident persons.

(1D) In subsection (1C)—

permanent establishment (‘5 3% H#1#%) has the meaning given
by section S0AAC(4);

special relationship (F73£#1%) has the meaning given by
subsection (1E).

(1IE) A person has a special relationship with another
person—

(a)

(b)

if both persons are individuals and one of the
persons is—

(1) the other person’s spouse;

(i1) a relative of the other person;
(iii) a relative of the other person’s spouse; or
(iv) the spouse of a person who falls within

subparagraph (ii) or (iii); or

if—

(i) one of the persons is not an individual or
both persons are not individuals; and
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(i) the 2 persons are in a relationship by virtue
of which the participation condition is met
under section 50AAG.

(1F) In subsection (1E)—

relative ($1)8), in relation to a person, means the parent,
child, brother or sister of the person, and, in
deducing such a relationship—

(a) an adopted child is regarded as a child of both
the natural parents and the adopting parents;
and

(b) a step child is regarded as a child of both the
natural parents and any step parent.”.

7. Section 50 amended (tax credits)
(1) Section 50—
Repeal subsection (1)
Substitute

“(1) This section has effect if, under double taxation
arrangements, tax payable in respect of any income
in the DTA territory concerned is to be allowed as a
credit against tax payable in respect of that income
in Hong Kong.

(1A) In this section—
(a) foreign tax (YMHIFLFK) means—
() any tax—

(A) that is payable in respect of any
income in a DTA territory; and
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2)

(b)

(©

(B)

that is, under the double taxation
arrangements concerned, to Dbe
allowed as a credit against tax payable
in respect of that income in Hong
Kong; or

(1) any tax that would have been payable
under the laws of a DTA territory but for
relief—

(A)

(B)

given under the laws of the territory
with a view to promoting investment
or industrial, commercial, economic,
scientific, educational or other
development in the territory; and

provided for in the double taxation
arrangements concerned;

tax (Fi7X), in relation to Hong Kong, means tax
chargeable under this Ordinance; and

income (WWA), in relation to a DTA territory,
includes profits and gains within the meaning of
the double taxation arrangements concerned.

(1B) For the purposes of this section, foreign tax within
the meaning of subsection (1A)(a)(ii) is treated as
having been payable under the laws of the DTA
territory concerned.”.

Section 50(2), proviso—

Repeal

“resident in Hong Kong”

Substitute

“a Hong Kong resident person”.
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(3) Section 50(3)—
Repeal
“arrangements having effect under section 49”
Substitute
“double taxation arrangements”.
(4) Section 50(4)—
Repeal
“arrangements having effect under section 49”
Substitute
“double taxation arrangements”.
(5) Section 50(6)—
Repeal

“arrangements for the time being in force under section
49”

Substitute

“double taxation arrangements for the time being in
force”.

(6) Section 50—
Repeal subsection (9)
Substitute

“(9) A claim for an allowance by way of credit may only
be made before—

(a) the end of 6 years after the end of the year of
assessment; or
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OA)

(b) the end of 6 months after the date on which an
assessment is made imposing liability or
additional liability to tax in respect of the
income on which foreign tax has been assessed,

whichever is the later.

If a person makes a claim under subsection (9) for
an allowance by way of credit and an assessor refuses
to allow a credit pursuant to the claim, the assessor
must give the person a written notice of the refusal
and the person has the same rights of objection and
appeal under Part 11 as if the notice were a notice of
assessment.”.

(7) Section 50—
Repeal subsection (10).

8.

Sections 50AA and 50AAB added

Part 8, after section 50—

Add

“50AA. General provisions on relief from double taxation

(1)

This section applies if, in respect of tax (foreign tax)
payable in a territory outside Hong Kong (foreign
territory) on any income, profits or gains (relevant
income), a person is entitled to any of the following
relief (each of which is referred to in this section as
relief from double taxation)—

(a) 1if the foreign territory is a non-DTA territory—

(1) relief under section 8(1A)(c) by way of
exclusion of any amount of the relevant
income; or
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2)

€)

(i) relief under section 16(1)(c) by way of
deduction of any amount of the foreign
tax;

(b) if the foreign territory is a DTA territory—
relief under section 50 by way of credit and
deduction of any amount of the foreign tax.

The amount of any relief from double taxation
granted must not exceed the amount of the relief
that would be granted had all foreign tax
minimization steps been taken.

For the purposes of subsection (2)—

(a) all foreign tax minimization steps are taken only
if all reasonable steps are taken under—

(1) the laws of the foreign territory; and

(i1) if the foreign territory is a DTA territory—
the double taxation arrangements
concerned,

to minimize the amount of foreign tax payable
in the foreign territory in respect of the relevant
income; and

(b) the reasonable steps mentioned in paragraph (a)
include—

(i) claiming, or otherwise securing the benefit
of, relief, deductions, reductions or
allowances; and

(i) making elections for tax purposes.
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“4)

)

(6)

For the purposes of subsections (2) and (3), a
question as to the steps which it would have been
reasonable for a person to take is to be determined
on the basis of what the person might reasonably be
expected to have done in the absence of the relief
from double taxation.

If—

(a) relief from double taxation has been granted to
a person; and

(b) subsequently, the amount of the relief becomes
excessive as a result of an adjustment to the
amount of the foreign tax under the laws of the
foreign territory,

the person must give the Commissioner written
notice of the adjustment within 3 months after the
adjustment is made.

If the amount of the relief from double taxation
becomes excessive or insufficient by reason of an
adjustment to the amount of the foreign tax or tax
payable in Hong Kong, an assessment, additional
assessment or claim to which the adjustment gives
rise may be made before—

(a) the end of 2 years from the time when all
assessments, adjustments and other
determinations have been made, whether in the
foreign territory or in Hong Kong, that are
material in determining whether any, and if so
what, relief is to be granted; or

(b) the expiry of the time limit for making an
assessment, additional assessment or claim for
relief under this Ordinance,

whichever is the later.
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50AAB. Mutual agreement procedure and arbitration under double
taxation arrangements

(1)

2)

)

(4)

)

This section applies if a person (taxpayer) presents a
case for mutual agreement procedure under double
taxation arrangements made in relation to a DTA
territory, with or without an issue in the case also
being referred for arbitration under the arrangements.

The Commissioner may give a notice to the taxpayer
requiring the taxpayer to provide information
regarding the case that is in the possession, custody
or control of the taxpayer.

The Commissioner may request the taxpayer—

(a) to pay any costs and reasonable expenses
incurred by the Commissioner in relation to the
mutual agreement procedure and, if an issue in
the case is further referred for arbitration, in
relation to the arbitration; or

(b) to reimburse the Commissioner for the costs
and expenses.

Any amount payable or reimbursable under
subsection (3) is recoverable as a civil debt due to the
Government.

Subsection (6) applies if, for a case presented for
mutual agreement procedure—

(a) the Commissioner arrives at a solution
unilaterally;

(b) the competent authorities of Hong Kong and
the DTA territory reach a mutual agreement; or

(c) after the case or an issue in the case is referred
for arbitration—
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(6)

(7)

(8)

©)

(i) a solution 1is arrived at by the
Commissioner unilaterally, or a mutual
agreement is reached Dbetween the
competent authorities of Hong Kong and
the DTA territory, before a decision is
delivered by the arbitrators; or

(1) a decision is delivered by the arbitrators.

The Commissioner must give effect to the solution,
agreement or decision (MAP solution) by making any
adjustment (other than in relation to any additional
tax, fines and penalties imposed under Part 14) that
is appropriate as a result of the MAP solution,
despite any provision in this Ordinance.

If the Commissioner considers it appropriate to do
so having regard to a MAP solution, the
Commissioner may adjust any additional tax
imposed under Part 14 unless the Board of Review
or the court has delivered a decision, opinion,
determination or direction in respect of the
assessment of the additional tax.

The Commissioner may decide the way in which an
adjustment under subsection (6) or (7) is to be made,
including by way of discharge or repayment of tax,
the allowance of credit against tax payable in Hong
Kong, or the making of an assessment.

In this section—

arbitrator (f1#£E) means a person who is appointed by

mutual agreement between the competent authorities
of Hong Kong and the DTA territory concerned to
conduct arbitration;

competent authority (£ % J7)) has the meaning given by

the double taxation arrangements concerned.”.
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9.

Division 2—Amendments Relating to Transfer Pricing:

Addition of New

Part SAA and Schedules 17G and 17H

Part SAA added

After Part 8—
Add

“Part 8AA

Transfer Pricing Rules, Relief and Advance

Pricing Arrangement

Note (with no legislative effect) providing an overview of Part SAA—

1.

Apart from defining relevant terms, Division 1 applies Part
8AA to determining property tax, salaries tax and profits
tax and requires the Part to be read in a way that best
secures consistency between its effect and the effect given
to Articles 7 and 9 of the Model Tax Convention on
Income and on Capital approved by the Organisation for
Economic Co-operation and Development. The expression
provision is broadly equivalent to the expression condition
made or imposed in Article 9.

Division 2 incorporates the international transfer pricing
rules and has the following effect—

(a) a person’s tax liability under this Ordinance is to be
determined on the basis that a provision made or
imposed between the person and the person’s
associated person is made or imposed on an arm’s
length basis;

(b) in other words, a person who would have a Hong
Kong tax advantage if taxed on the basis of a non-
arm’s length provision (advantaged person) will have
income adjusted upwards or loss adjusted downwards;

(¢c) similarly, the income or loss of a non-Hong Kong
resident person attributable to the person’s
permanent establishment in Hong Kong are to be
determined as if the permanent establishment were a
distinct and separate enterprise.
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S50AAC.

Division 3 provides that, after adjustment to tax
assessment is made on the advantaged person to reflect the
arm’s length provision, corresponding relief may be applied
for by the disadvantaged person (that is, the person who
would suffer a tax disadvantage if taxed on the basis of
the non-arm’s length provision) to avoid double taxation.
Similar relief applies in relation to transactions between
parts of the same enterprise in different territories.

Under Division 4, a person and the Commissioner may, by
an advance pricing arrangement, agree in advance on a
method for resolving issues arising from Division 2.

Division 1—Preliminary

Interpretation of Part 8AA
(1) In this Part—
actual provision (B B 5K)—

(a)

(b)

except in relation to section S0AAN, has the
meaning given by section SOAAF(1); and

in relation to section SOAAN, has the meaning
given by section SOAAN(1);

advance pricing arrangement (TE5EEELYE) has the
meaning given by section SOAAP(1);

affected person (= N\)—

(a)
(b)

except in relation to section 50AAN, has the
meaning given by section SOAAF(1); and

in relation to section 5S0AAN, has the meaning
given by section SOAAN(1);

arm’s length provision (7. 38 5y 1K) —

(a)

except in relation to section 50AAN, has the
meaning given by section S0AAF(1); and
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(b) in relation to section S0AAN, has the meaning
given by section SOAAN(1);

associated enterprise (FH¥i{>3£) has the meaning given by
subsection (2)(a);

associated person (#H¥i A1) has the meaning given by
subsection (2)(a);

business (3£755) has the meaning given by section 2(1) and
includes the performance of professional services and
of other activities of an independent character;

double taxation arrangements ((FEFEIRFIZYE) has the
meaning given by section 48A;

DTA terrvitory (AL PEHLIE) has the meaning given by
section 48A;

DTA territory resident person (HZPEHLIE SRR A L)
means a person who is resident for tax purposes in a

DTA territory;

enterprise (1=3£) means a person who carries on a trade,
profession or business;

foreign tax (JMHBIIH) means any tax that is—
(a) chargeable in a territory outside Hong Kong;
and
(b) of substantially the same nature as Hong Kong
tax;

Hong Kong resident person (F#HERAL) means a
person who is resident for tax purposes in Hong
Kong;

Hong Kong tax (% #PFi1H) means any tax imposed by this
Ordinance other than additional tax charged under
section 82A;

income (W A) includes profits or gains;
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independent enterprise (J837.1>3) has the meaning given
by subsection (2)(b);

independent person (#37. A\ 1) has the meaning given by
subsection (2)(b);

non-DTA tervitory (JEZPEHIR) has the meaning given by
section 48A;

non-DTA territory resident person (HEZPEHLIEEER A1)
means a person who is resident for tax purposes in a
non-DTA territory;

non-Hong Kong resident person (JF7 55 K A\ 1) means a
person who is not a Hong Kong resident person;

permanent establishment (75 #H) has the meaning given
by subsection (4);

potential advantage (TE7EF%3) has the meaning given by
section 50AAJ;

recognized pension fund (% P]RIKIEE), in relation to a
territory, means an entity or arrangement established
in the territory—

(a) that is treated as a separate person under the
taxation laws of the territory; and
(b) either—

(1) that is established and operated exclusively
or almost exclusively to administer or
provide retirement benefits and ancillary or
incidental benefits to individuals and that
is regulated as such by the territory or one
of its political subdivisions or local
authorities; or

(i1) that is established and operated exclusively
or almost exclusively to invest funds for the
benefit of entities or arrangements that
meet the description in subparagraph (i);
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resident for tax purposes (FiFs & )—
(a) in relation to Hong Kong, means—

(1) an individual who ordinarily resides in
Hong Kong;

(i) an individual who stays in Hong Kong—

(A) for a period or a number of periods
amounting to more than 180 days
during a year of assessment; or

(B) for a period or a number of periods
amounting to more than 300 days in
2 consecutive years of assessment if
one of the years is the year of
assessment concerned;

(i) a company incorporated in Hong Kong or,
if incorporated outside Hong Kong,
normally managed or controlled in Hong
Kong;

(iv) a recognized pension fund of Hong Kong;
or

(v) any other person, or a trust, constituted
under the laws of Hong Kong or, if
otherwise constituted, normally managed
or controlled in Hong Kong;

(b) in relation to a DTA territory, has the meaning
given by the provisions relating to the
determination of resident status under the
double taxation arrangements concerned;

(c) in relation to a non-DTA territory—

(i) means a person who, under the laws of the
territory, is liable to tax in the territory by
reason of the person’s domicile, residence,
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place of management or any other
criterion of a similar nature; and

(i) includes the territory, the government of
the territory and any political subdivision
and local authority of the territory as well
as a recognized pension fund of the
territory;

transaction (3¢%)) and series of transaction (— ZR Y35 5))
have the meanings given by section 5S0AAI

(2) For the purposes of this Part—

(a)

(b)

a person is taken to be associated with another
person if, as between them, the participation
condition is met under section 50AAG; and a
reference to associated person or associated
enterprise is to be read accordingly; and

a person is taken to be independent of another
person if, as between them, the participation
condition is not met under section S0AAG; and
a reference to independent person or
independent enterprise is to be read accordingly.

(3) In this Part—

(a)

(b)
(©)

an income means a positive or nil amount of
income;

a loss means a positive or nil amount of loss;

a nil amount of income is a smaller amount of
income than any other amount of income; and

a reference to larger amount of income is to be
read accordingly; and
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(d) a nil amount of loss is a smaller amount of loss
than any other amount of loss; and a reference
to a larger amount of loss is to be read
accordingly.
(4) For the purposes of this Part—
(a) Schedule 17G has effect for determining
whether a non-Hong Kong resident person has
a permanent establishment in Hong Kong; and
(b) a reference to a permanent establishment in
Hong Kong, in relation to a non-Hong Kong
resident person, is to be read accordingly.
(5) The Secretary for Financial Services and the Treasury
may, by notice published in the Gazette, amend
Schedule 17G.
S50AAD. Application of Part SAA
(1) This Part applies in determining a person’s liability
for property tax, salaries tax and profits tax.
(2) In so far as this Part relates to a provision made or

)

imposed as between 2 persons by means of a
transaction or series of transactions, subsection (1)
has effect—

(a) regardless of whether either person is, or both
persons are, chargeable to foreign tax; and

(b) if either person is, or both persons are,
chargeable to foreign tax—regardless of whether
the foreign tax is chargeable in a DTA territory.

In so far as this Part relates to a non-Hong Kong
resident person who has a permanent establishment
in Hong Kong, subsection (1) has effect—
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(a) regardless of whether the person is chargeable
to foreign tax in respect of income attributable
to the permanent establishment or of other
income; and

(b) if the person is so chargeable to foreign tax—
regardless of whether the foreign tax is
chargeable in a DTA territory.

(4) Subsections (2) and (3) do not apply to sections
S50AAN and 50AAO.

50AAE. Consistency with OECD rules

(1) This Division is to be read in the way that best
secures—

(a) consistency between—

(i) the effect given to sections 50AAF,
50AAG, 50AAM and 50AAN; and

(1) the effect that, in accordance with the
OECD rules, is to be given to double
taxation arrangements that incorporate the
associated enterprises article or any rules
in the same or equivalent terms as that
article; and

(b) consistency between—

(1) the effect given to sections S0AAK and
50AAQ; and

(i) the effect that, in accordance with the
OECD rules, is to be given to double
taxation arrangements that incorporate the
business profits article or any rules in the
same or equivalent terms as that article.
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(2) In this section—

associated enterprises article (FRHi>ZEM L) means the
rules contained in Article 9 of the Model Tax
Convention;

business profits article (E3EFEFGC) means the rules
contained in Article 7 of the Model Tax Convention;

OECD rules ( {ZAAHKH]) ) means—

(a) the commentary on the associated enterprises
article or the business profits article (as the case
requires); and

(b) the Transfer Pricing Guidelines for Multinational
Enterprises and Tax Administrations published
by the Organisation for Economic Co-operation
and Development on 10 July 2017.

(3) For the purposes of subsection (2), a reference to an
article of the Model Tax Convention and to the
commentary on the article means the article in the
Model Tax Convention on Income and on Capital as
approved by the Organisation for Economic
Co-operation and Development on 15 July 2014 and
to the commentary on the article approved on the
same date.

(4) The Secretary for Financial Services and the Treasury
may, by notice published in the Gazette, amend the
definitions in subsections (2) and (3).
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Division 2—Computation of Income or Loss

Subdivision 1—Provision between Associated Persons

S0AAF. Rule 1: Arm’s length principle for provision between
associated persons

(1)

2)

If the following circumstances happen—

(a) a provision (actual provision) has been made or
imposed as between 2 persons (each an affected
person) by means of a transaction or series of
transactions;

(b) the participation condition is met under section
50AAG;

(¢c) the actual provision differs from the provision
that would have been made or imposed as
between independent persons (arm’s length
provision); and

(d) the actual provision confers a potential
advantage in relation to Hong Kong tax on an
affected person (advantaged person),

then, for the purposes of Hong Kong tax, the
advantaged person’s income or loss is to be computed
as if the arm’s length provision had been made or
imposed instead of the actual provision. (The
amount of income or loss computed in accordance
with this subsection is referred to as the arm’s length
amount.)

The cases in which a provision made or imposed as
between 2 persons is to be taken to differ from the
provision that would have been made or imposed as
between independent persons include a case in which
provision is made or imposed as between 2 persons
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)

“4)

)

(6)

but no provision would have been made or imposed
as between independent persons. References in this
Part to arm’s length provision are to be read
accordingly.

An assessor may give a notice to the advantaged
person requiring the person to prove, within a
reasonable time stated in the notice and to the
assessor’s satisfaction, that the amount of the
person’s income or loss as stated in the person’s tax
return is the arm’s length amount.

A notice may be given under subsection (3) whether
or not any assessment has already been made on, or
any computation of loss has already been issued in
respect of, the advantaged person.

If the advantaged person fails to prove to the
assessor’s satisfaction that the amount of the person’s
income or loss as stated in the person’s tax return is
the arm’s length amount, the assessor must estimate
an amount as the arm’s length amount and, taking
into account the estimated amount—

(a) make an assessment or additional assessment on
the person; or

(b) issue a computation of loss, or revise a
computation of loss resulting in a smaller
amount of computed loss, in respect of the
person.

For all purposes of this Ordinance, the estimated
amount under subsection (5) is taken to be the arm’s
length amount unless the advantaged person proves
that another amount is a more reliable measure of
the arm’s length amount.
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50AAG. Interpretation: participation condition

As between affected persons, the participation condition is
met if, at the time of the making or imposition of the
actual provision—

(a) one of the affected persons was participating in
the management, control or capital of the other
affected person within the meaning of section
50AAH; or

(b) the same person or persons was Or Wwere
participating in the management, control or
capital of each of the affected persons within
the meaning of section SOAAH.

50AAH. Interpretation: participation

(1)

2)

A person (person A) 1is participating in the
management, control or capital of another person
(person B) at a particular time only if, at that time,
person B is—

(a) a corporation, partnership, trustee (whether
incorporated or unincorporated) or a body of
persons; and

(b) controlled by person A.

For the purposes of subsection (1)(b), person B is
controlled by person A if—

(a) person A has the power to secure that the
affairs of person B are conducted in accordance
with the wishes of person A—
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3)

(1) because person A has more than half of
the direct or indirect beneficial interest in
or in relation to person B or any other
corporation, partnership, trustee (whether
incorporated or unincorporated) or a body
of persons;

(1) because person A is, directly or indirectly,
entitled to exercise or control the exercise
of more than half of the voting rights in
or in relation to person B or any other
corporation, partnership, trustee (whether
incorporated or unincorporated) or a body
of persons; or

(i1) because of powers conferred on person A
by the constitutional document regulating
person B or any other corporation,
partnership, trustee (whether incorporated
or unincorporated) or a body of persons;
or

(b) person B is accustomed or under an obligation
(whether express or implied, and whether or not
enforceable or intended to be enforceable by
legal proceedings) to act, in relation to person
B’s investment or business affairs, in accordance
with the directions, instructions or wishes of
person A.

In applying subsection (2), if person A has a direct
beneficial interest in person B, the extent of the
beneficial interest of person A in person B is—

(a) if person B is a corporation that is not a trustee
of a trust estate—the percentage of the issued
share capital (however described) of the
corporation held by person A;
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(4)

(b)

(©

(d)

if person B is a partnership that is not a trustee
of a trust estate—the percentage of the income
of the partnership to which person A is entitled;

if person B is a trustee of a trust estate—the
percentage in value of the trust estate in which
person A is interested; or

if person B is an entity that does not fall within
any of paragraphs (a), (b) and (c)—the
percentage of person A’s ownership interest in
the entity.

In applying subsection (2), if person A has an
indirect beneficial interest in, or is indirectly entitled
to exercise or control the exercise of voting rights in,
person B through another person (interposed person),
the extent of the beneficial interest or voting rights
of person A in person B is—

(a)

(b)

if there is only one interposed person—the
percentage arrived at by multiplying the
percentage representing the extent of the
beneficial interest or voting rights of person A
in the interposed person by the percentage
representing the extent of the beneficial interest
or voting rights of the interposed person in
person B; or

if there is a series of 2 or more interposed
persons—the percentage arrived at by
multiplying the percentage representing the
extent of the beneficial interest or voting rights
of person A in the first interposed person in the
series by—
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(1) the percentage representing the extent of
the beneficial interest or voting rights of
each interposed person (other than the last
interposed person) in the series in the next
interposed person in the series; and

(1) the percentage representing the extent of
the beneficial interest or voting rights of
the last interposed person in the series in
person B.

(5) For the purposes of subsection (4)—

(a)

(b)

©

subsection (3) applies in determining the extent
of the beneficial interest of person A in an
interposed person as if references to person B in
subsection (3) were references to an interposed
person;

subsection (3) applies in determining the extent
of the beneficial interest of an interposed
person in person B as if references to person A
in subsection (3) were references to an
interposed person; and

subsection (3) applies in determining the extent
of the beneficial interest of an interposed
person (interposed person X) in another
interposed person (interposed person Y) as if—

(1) references to person A in subsection (3)
were references to interposed person X;
and

(i) references to person B in subsection (3)
were references to interposed person Y.
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S0AAL

(6)

(7

In applying subsections (1) and (2), the rights and
powers attributed to person A include all the rights
and powers of persons other than person A so far as
they are required, or may be required, to be exercised
in any one or more of the following ways—

(a) on behalf of person A;
(b) under the direction of person A;
(c) for the benefit of person A.

For the purposes of this section, a reference to the
exercise of the voting rights in a corporation is to be
read as a reference to the exercise of the voting rights
at general meetings of the corporation.

Interpretation: transaction and series of transactions

(1)

2)

)

In this Part, transaction includes any operation,
scheme, arrangement, understanding and mutual
practice (whether express or implied, and whether or
not enforceable or intended to be enforceable by legal
proceedings).

References in this Part to a series of transactions
include a number of transactions each entered into
(whether or not one after the other) in pursuance of,
or in relation to, the same matter.

A series of transactions is not prevented from being
regarded as a series of transactions by means of
which a provision has been made or imposed as
between any 2 persons, even if one or more of the
following applies—

(a) there is no transaction in the series to which
both those persons are parties;
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(b) the parties to any arrangement or scheme in
pursuance of which the transactions in the
series are entered into do not include one or
both of those persons;

(c) there is one or more transactions in the series to
which neither of those persons is a party.

S50AAJ. Interpretation: potential advantage in relation to tax

An actual provision confers a potential advantage in
relation to Hong Kong tax or foreign tax on a person if,
disregarding this Division, making or imposing the actual
provision, instead of the arm’s length provision, would in
relation to Hong Kong tax or foreign tax (as the case
requires) have either or both of the following effects—

(a) a smaller amount would be taken to be the
amount of the person’s income;

(b) a larger amount would be taken to be the
amount of the person’s loss.

Subdivision 2—Permanent Establishment in Hong Kong

50AAK. Rule 2: Separate enterprises principle for attributing income
or loss of non-Hong Kong resident person

(1) Without limiting section 14, a non-Hong Kong
resident person who has a permanent establishment
in Hong Kong is regarded as carrying on a trade,
profession or business in Hong Kong for the
purposes of charging profits tax.
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)

€)

(4)

)

(6)

The income or loss of the person that is attributable
to the permanent establishment of the person are
those that the permanent establishment would have
made in circumstances where it were a distinct and
separate enterprise that—

(a) engaged in the same or similar activities under
the same or similar conditions; and

(b) dealt wholly independently with the person.

(The amount of income or loss of the person that is
attributed to the permanent establishment in
accordance with this subsection is referred to as the
arm’s length amount.)

In applying subsection (2), account is to be taken of
the functions performed, assets used and risk
assumed by the person—

(a) through the permanent establishment; and
(b) through the other parts of the person.

In applying subsection (2), it is assumed that the
permanent establishment—

(a) has the same credit rating as the person; and

(b) has the equity and loan capital that it could
reasonably be expected to have in the
circumstances set out in that subsection.

In applying subsection (2), transactions between the
permanent establishment and any other part of the
person are treated as taking place on the terms that
would have been agreed between parties dealing at
arm’s length.

No deduction is to be allowed for costs and expenses
in excess of those that would have been incurred on
the assumptions set out in subsection (4).
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(7

(8)

©)

(10)

An assessor may give a notice to the person requiring
the person to do the following within a reasonable
time stated in the notice—

(a) to state the amount of income or loss attributed
to the permanent establishment that has been
taken into account in the amount of the
person’s income or loss as stated in the person’s
tax return; and

(b) to prove to the assessor’s satisfaction that the
amount of income or loss so attributed is the
arm’s length amount.

A notice may be given under subsection (7) whether
or not any assessment has already been made on, or
any computation of loss has already been issued in
respect of, the person.

If the person fails to prove to the assessor’s
satisfaction that the amount of income or loss
attributed as mentioned in subsection (7)(a) is the
arm’s length amount, the assessor must estimate an
amount as the arm’s length amount and, taking into
account the estimated amount—

(a) make an assessment or additional assessment on
the person; or

(b) issue a computation of loss, or revise a
computation of loss resulting in a smaller
amount of computed loss, in respect of the
person.

For all purposes of this Ordinance, the estimated
amount under subsection (9) is taken to be the arm’s
length amount unless the person proves that another
amount is a more reliable measure of the arm’s
length amount.
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Division 3—Relief Consequential on Transfer Pricing

S0AAL.

S0AAM.

Adjustment

Interpretation: relevant activities

(1)

In this Division—

relevant activities (G BI5HE)), in relation to a person

2)

)

(person A) who is one of the persons as between
whom any provision is made or imposed, means
activities that—

(a) are within subsection (2); and
(b) are not within subsection (3).

The activities within this subsection are those of
person A’s activities that comprise the activities in the
course of which, or with respect to which, the
provision is made or imposed.

The activities within this subsection are any of
person A’s activities carried on—

(a) separately from the activities mentioned in
subsection (2); or

(b) for the purposes of a different part of person A’s
business.

Corresponding relief not involving foreign tax

(1)

This section applies if, in the circumstances set out in
section S0AAF(1)—

(a) the affected person on whom a potential
advantage in relation to Hong Kong tax is
conferred by the actual provision (advantaged
person) has income arising from the relevant
activities assessed to, or has loss so arising
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2)

)

(4)

computed for the purposes of, Hong Kong tax
on the basis of the arm’s length provision; and

(b) the other affected person (disadvantaged person)
has income or loss arising from the relevant
activities to be computed for the purposes of
Hong Kong tax.

On a claim by the disadvantaged person, the
disadvantaged person’s income or loss arising from
the relevant activities is to be computed for the
purposes of Hong Kong tax as if the arm’s length
provision had been made or imposed instead of the
actual provision. (The amount of income or loss
computed in accordance with this subsection is
referred to as the arm’s length amount.)

In applying subsection (2), the way in which the
disadvantaged person’s income or loss is to be
computed on the basis of the arm’s length provision
must be consistent with the way in which the
advantaged person’s income has been assessed, or the
advantaged person’s loss has been computed, on that
basis.

If—

(a) the disadvantaged person makes a claim seeking
to have its income or loss computed for the
purposes of Hong Kong tax on the basis of the
arm’s length provision under subsection (2); but

(b) the disadvantaged person’s income has already
been assessed to, or the disadvantaged person’s
loss has already been computed for the purposes
of, Hong Kong tax other than on that basis,



Part 2—Division 2

Clause 9

Inland Revenue (Amendment) (No. 6) Bill 2017

C2789

©)

(6)

(7)

an assessor must revise the assessment, or
computation of loss, to reflect the arm’s length
provision.

A claim under subsection (2) must be made in
writing and may only be made before—

(a) the end of 6 years after the end of the relevant
year of assessment;

(b) the end of 6 months after the date on which an
assessment is made imposing liability or
additional liability to Hong Kong tax on the
advantaged person or the disadvantaged person
taking into account the income or loss arising
from the relevant activities; or

(c) the end of 6 months after the date on which a
computation of loss, or a revised computation
of loss resulting in a smaller amount of
computed loss, in respect of the relevant
activities is issued to the advantaged person or
disadvantaged person,

whichever 1is the latest.

For the purposes of subsection (2) or (4), an assessor
may give a notice to the disadvantaged person
requiring the disadvantaged person to prove, within a
reasonable time stated in the notice and to the
assessor’s satisfaction, that the amount of the
disadvantaged person’s income or loss as stated in
the disadvantaged person’s claim under subsection (2)
is the arm’s length amount.

A notice may be given under subsection (6) whether
or not any assessment has already been made on, or
any computation of loss has already been issued in
respect of, the disadvantaged person.
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(8)

)

(10)

(11)

If the disadvantaged person fails to prove to the
assessor’s satisfaction that the amount of the
disadvantaged person’s income or loss as stated in
the disadvantaged person’s claim is the arm’s length
amount, the assessor may estimate an amount as the
arm’s length amount and, taking into account the
estimated amount—

(a) make or revise an assessment on the
disadvantaged person; or

(b) issue or revise a computation of loss in respect
of the disadvantaged person.

If an assessor refuses to revise the disadvantaged
person’s assessment under subsection (4)—

(a) the assessor must give a written notice of the
refusal to the disadvantaged person; and

(b) the disadvantaged person has the same rights of
objection and appeal under Part 11 as if the
notice of refusal were a notice of assessment.

For all purposes of this Ordinance, the estimated
amount under subsection (8) is taken to be the arm’s
length amount unless the disadvantaged person
proves that another amount is a more reliable
measure of the arm’s length amount.

If an assessment on, or computation of loss in
respect of, a disadvantaged person has been made,
issued or revised under this section, the
disadvantaged person must—

(a) take reasonable steps to ensure the
disadvantaged person has knowledge about any
adjustment to the advantaged person’s assessed
income or computed loss arising from the
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(12)

(13)

relevant activities (adjustment on advantaged
person); and

(b) give the Commissioner written notice of the
adjustment on advantaged person within 3
months after the adjustment is made if the
adjustment—

(1) renders the disadvantaged person’s assessed
income arising from the relevant activities
insufficient for the purposes of Hong Kong
tax; or

(1) renders the disadvantaged person’s
computed loss arising from the relevant
activities excessive for the purposes of
Hong Kong tax.

Subject to subsection (13), the following may be
made or issued after the adjustment on advantaged
person is made—

(a) a corresponding adjustment to the
disadvantaged person’s assessed income or
computed loss arising from the relevant
activities;

(b) an assessment or additional assessment on, or
computation or revised computation of loss in
respect of, the disadvantaged person to reflect
the corresponding adjustment.

An adjustment to assessed income and an assessment
or additional assessment made under subsection (12)
may only be made before—

(a) the end of 2 years from the time when the
adjustment on advantaged person is made; or
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(b)

the expiry of the time limit for making an
assessment or additional assessment under this
Ordinance,

whichever is the later.

S50AAN. Corresponding relief involving foreign tax: disadvantaged

person

(1) This section applies if—

(a)

(b)

©

(d)

(©

()

a provision (actual provision) has been made or
imposed as between 2 persons (each an affected
person) by means of a transaction or series of
transactions;

the participation condition is met under section
S0AAG;

the actual provision differs from the provision
that would have been made or imposed as
between independent persons (arm’s length
provision);

the actual provision confers a potential
advantage in relation to foreign tax in a DTA
territory on an affected person (advantaged
person);

the advantaged person has income arising from
the relevant activities assessed to, or has loss so
arising computed for the purposes of, foreign
tax in the DTA territory and the assessment or
computation relates to determining what the
arm’s length provision is; and

the other affected person (disadvantaged person)
has income or loss arising from the relevant
activities to be computed for the purposes of
Hong Kong tax.
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)

)

If—

(a) a claim is made by the disadvantaged person
pursuant to the provisions relating to mutual
agreement procedure under the double taxation
arrangements concerned; and

(b) a MAP solution within the meaning of section
S0AAB is arrived at and it includes a
determination of what the arm’s length
provision is (MAP arm’s length provision),

the disadvantaged person’s income arising from the
relevant activities is to be assessed to, or the
disadvantaged person’s loss so arising is to be
computed for the purposes of, Hong Kong tax as if
the MAP arm’s length provision had been made or
imposed instead of the actual provision.

If a disadvantaged person’s income or loss has been
assessed or computed under subsection (2), the
disadvantaged person must—

(a) take reasonable steps to ensure the
disadvantaged person has knowledge about any
adjustment made after the date of the MAP
solution to the advantaged person’s assessed
income or computed loss for the purposes of
foreign tax in the DTA territory (advantaged
person’s foreign tax-related adjustment); and

(b) give the Commissioner written notice of the
advantaged person’s foreign tax-related
adjustment within 3 months after the
adjustment is made if—

(1) the adjustment relates to a determination
of the arm’s length provision (newly
determined arm’s length provision); and
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“4)

)

(i) computing the disadvantaged person’s
income or loss for the purposes of Hong
Kong tax on the basis of the newly
determined arm’s length provision, instead
of the MAP arm’s length provision, will
result in—

(A) a larger amount being computed as
the disadvantaged person’s income
arising from the relevant activities; or

(B) a smaller amount being computed as
the disadvantaged person’s loss arising
from the relevant activities.

Subject to subsection (5), the following may be made
or issued after the advantaged person’s foreign tax-
related adjustment is made—

(a) a corresponding adjustment to the
disadvantaged person’s assessed income or
computed loss arising from the relevant
activities;

(b) an assessment or additional assessment on, or
computation or revised computation of loss in
respect of, the disadvantaged person to reflect
the corresponding adjustment.

An adjustment to assessed income and an assessment
or additional assessment made under subsection (4)
may only be made before—

(a) the end of 2 years from the time when the
advantaged person’s foreign tax-related
adjustment is made; or
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(b)

the expiry of the time limit for making an
assessment or additional assessment under this
Ordinance,

whichever is the later.

50AAQO. Corresponding relief involving foreign tax: non-Hong Kong
resident person’s permanent establishment

(1) This section applies if—

2)

(a)

(b)

If—
(a)

(b)

a non-Hong Kong resident person has income
or loss, attributable to a permanent
establishment in Hong Kong of the person, to
be computed for the purposes of Hong Kong
tax; and

the person’s income has been assessed to, or the
person’s loss has been computed for the
purposes of, foreign tax in a DTA territory and
the assessment or computation relates to
determining what amount of the person’s
income or loss is attributable to the permanent
establishment in Hong Kong.

a claim is made by the person pursuant to the
provisions relating to mutual agreement
procedure under the double taxation
arrangements concerned; and

a MAP solution within the meaning of section
S50AAB is arrived at and it includes a
determination of what amount of the person’s
income or loss is attributable to the permanent
establishment in Hong Kong (MAP attribution),
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)

the person’s income is to be assessed to, or the
person’s loss is to be computed for the purposes of,
Hong Kong tax in a way that is consistent with the
MAP attribution.

If a non-Hong Kong resident person’s income or loss
has been assessed or computed under subsection (2),
the person must—

(a)

(b)

take reasonable steps to ensure the person has
knowledge about any adjustment made after the
date of the MAP solution to the person’s
assessed income or computed loss for the
purposes of foreign tax in the DTA territory
(foreign tax-related adjustment); and

give the Commissioner written notice of the
foreign tax-related adjustment within 3 months
after the adjustment is made if—

()

(ii)

the adjustment relates to a determination
of the amount of the person’s income or
loss attributable to the person’s permanent
establishment in Hong Kong (newly
determined attribution); and

computing the person’s income or loss for
the purposes of Hong Kong tax on the
basis of the newly determined attribution,
instead of the MAP attribution, will result
in—

(A) a larger amount of the person’s
income being attributed to the
person’s permanent establishment in
Hong Kong; or
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(4)

)

(B) a smaller amount of the person’s loss
being attributed to the person’s
permanent establishment in Hong
Kong.

Subject to subsection (5), the following may be made
or issued after the foreign tax-related adjustment is
made—

(a) a corresponding adjustment to the person’s
income or loss attributed to the person’s
permanent establishment;

(b) an assessment or additional assessment on, or
computation or revised computation of loss in
respect of, the person to reflect the
corresponding adjustment.

An adjustment to assessed income and an assessment
or additional assessment made under subsection (4)
may only be made before—

(a) the end of 2 years from the time when the
foreign tax-related adjustment is made; or

(b) the expiry of the time limit for making an
assessment or additional assessment under this
Ordinance,

whichever is the later.

Division 4—Advance Pricing Arrangement

S50AAP. Advance pricing arrangement may be made

(1)

On application by a person and if the Commissioner
considers appropriate, the Commissioner may make
an arrangement (advance pricing arrangement) with
the person relating to how the person’s income or



Part 2—Division 2

Clause 9

Inland Revenue (Amendment) (No. 6) Bill 2017

C2807

)

)

loss is to be computed under section S0AAF or
S0AAK for a fixed period of time.

The advance pricing arrangement must specify—

(a)
(b)
©
(d)
(©
0]

(2

the name of the person to which the
arrangement applies;

the transactions covered by the arrangement, if
applicable;

the period covered by the arrangement;

the methodology as agreed between the
Commissioner and the person for determining
the income or loss of the person;

the critical assumptions on which the agreed
methodology is based;

the person’s obligations under the arrangement,
including obligations for providing reports on
the matters, and at the intervals, as specified in
the arrangement; and

any other terms as agreed between the
Commissioner and the person.

The Commissioner may refuse to make an advance
pricing arrangement—

(a)

if—
(1) the arrangement is to apply to any

provision made or imposed as between any
persons any of whom (specified person)—

(A) has income or loss to be computed
for the purposes of Hong Kong tax;
but
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(4)

)

(b)

(B) is not the person, or one of the
persons, making the application for
the arrangement; and

(i1) the specified person fails or refuses to join
in the application; or

if any fee payable under Schedule 17H for the
application for the arrangement, or any deposit
for the fee payable under that Schedule, is not
paid.

Subsection (3) does not limit the grounds on which
the Commissioner may refuse to make an advance
pricing arrangement.

The Commissioner may make an advance pricing
arrangement for a period that covers a period earlier
than the date of the arrangement but—

(a)

(b)

liability for tax is not to be increased under this
subsection after the expiry of the time limit for
making an assessment or additional assessment
under this Ordinance; and

liability for tax is not to be reduced under this
subsection after the expiry of the latest of the
time limits for raising an objection or applying
for relief or revision of assessment (as
applicable) under this Ordinance or any relevant
double taxation arrangements.

50AAQ. Sections S0OAAF and S0AAK to be applied in accordance
with advance pricing arrangement

(1) This section applies if—

(a)

an advance pricing arrangement has been made
in respect of a person for a period specified in
the arrangement (specified period); and
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2)

)

(4)

(b) the person is required under this Ordinance to
provide a return for a year of assessment (year
of assessment) that includes all or part of the
specified period.

The person must disclose in the return for the year
of assessment—

(a) the existence of the advance pricing
arrangement;

(b) whether or not the person has relied on the
arrangement in preparing and providing the
return; and

(c) any material change to the facts and
circumstances specified in the arrangement.

If the person has disclosed in the return for the year
of assessment that the person has relied on the
advance pricing arrangement in preparing and
providing the return, then, subject to section S0AAR,
the Commissioner is to apply sections S0AAF and
S50AAK in relation to the person in accordance with
the arrangement for the year of assessment.

The Commissioner may, if the Commissioner
considers appropriate, apply the principles developed
in an advance pricing arrangement to a period earlier
than the date of the arrangement but—

(a) liability for tax is not to be increased under this
subsection after the expiry of the time limit for
making an assessment or additional assessment
under this Ordinance; and
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(b) liability for tax is not to be reduced under this
subsection after the expiry of the latest of the
time limits for raising an objection or applying
for relief or revision of assessment (as
applicable) under this Ordinance or any relevant
double taxation arrangements.

50AAR. Advance pricing arrangement may be revoked, cancelled or
revised

(1) The Commissioner may revoke, cancel or revise an
advance pricing arrangement made in respect of a
person if—

(a) any condition or critical assumption specified in
the arrangement has not been met or is no
longer met;

(b) the person has failed to comply with the
person’s obligations under the arrangement; or

(c) in connection with the application pursuant to
which the arrangement was made, the person is
found to have—

(i) made an incorrect statement;
(1)) provided incorrect information; or

(iii)) omitted to make a statement or provide
information,

and the statement or information is material to
the application.

(2) If the Commissioner revokes an advance pricing
arrangement, the arrangement is to be treated as
having never been made.
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S50AAS.

S0AAT.

3)

(4)

)

If the Commissioner cancels an advance pricing
arrangement, the arrangement is to cease to apply
from a date that the Commissioner determines.

If the Commissioner revises an advance pricing
arrangement, the revision is to take effect from a date
that the Commissioner determines.

Any revocation, cancellation or revision of an
advance pricing arrangement because of a matter
referred to in subsection (1) does not affect any
criminal liability that may arise in respect of the
matter.

Obligation to notify breach of critical assumption, etc.

A person in respect of whom an advance pricing
arrangement is made—

(a) must notify the Commissioner of a breach of
any critical assumption specified in the
arrangement within a reasonable time after the
breach; and

(b) must provide the Commissioner from time to
time with all reports and other information that
the person may be required to provide under the
arrangement.

Record keeping

A person in respect of whom an advance pricing
arrangement is made for a period (specified period) must
retain, for a period of not less than 7 years after the end
of the specified period, all the records and data—

(a) relied on in concluding the arrangement;

(b) used in applying for the arrangement; and
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(c) referred to in any reports and other information
provided to the Commissioner under the
arrangement.

S50AAU. Advance pricing arrangement and double taxation

arrangements

(1) If an advance pricing arrangement being applied
for—
(a) either—

(i) 1is to cover a transaction in respect of
which an applicant for the arrangement or
an associated person of the applicant is
likely to be liable to tax in a DTA territory;
or

(i) relates to the attribution of income or loss
to a permanent establishment in Hong
Kong of an applicant for the arrangement
and the applicant is likely to be liable to
tax in a DTA territory; and

(b) is relevant to the question how the applicant or
the associated person is to be taxed (whether in
Hong Kong or the territory) so as to accord
with the double taxation arrangements
concerned,

the Commissioner may resolve the question with the
competent authority of the territory through the
mutual agreement procedure mentioned in section
S50AAB Dbefore making the advance pricing
arrangement.
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(2) If a mutual agreement referred to in section SOAAB
is not consistent with the terms of an advance pricing
arrangement already made, the Commissioner must
revise the arrangement so far as may be necessary for
enabling effect to be given to the mutual agreement
in relation to the subject matter of the arrangement.
50AAV. Application for advance pricing arrangement and application
fees
(1) Schedule 17H provides for an application for an
advance pricing arrangement and for fees payable for
the application.
(2) The Secretary for Financial Services and the Treasury
may by order amend Schedule 17H.
50AAW. Protection of public officer

No liability is to rest on the Government, the
Commissioner or any other public officer in respect of the
exercise of any power or performance of any duty in good
faith in relation to an advance pricing arrangement or an
application for the arrangement.”.

10. Schedules 17G and 17H added
After Schedule 17F—

Add
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“Schedule 17G

[ss. S0AAC & 58B &
Sch. 42]

Meaning of Permanent Establishment in Hong
Kong

Part 1

Preliminary

1. Interpretation

(I) An expression used in this Schedule, and defined or
otherwise explained in Part 8AA, has the same
meaning as in that Part.

(2) In this Schedule—

company (2~ F]) means any body corporate or any entity
that is treated as a body corporate for tax purposes.

2. Interpretation: closely related, closely related person and
closely related enterprise

(1) For the purposes of this Schedule, a person (person A)
is closely related to another person (person B) if,
based on all the relevant facts and circumstances—

(a) person A has control of person B;
(b) person B has control of person A; or

(c) person A and person B are both under the
control of the same other person or enterprise.

(2) Also, a person (person A) is taken to be closely
related to another person (person B) if—



Inland Revenue (Amendment) (No. 6) Bill 2017

Part 2—Division 2
Clause 10 (C2823

(a) person A possesses directly or indirectly more
than the specified interest in person B;

(b) person B possesses directly or indirectly more
than the specified interest in person A; or

(c) another person possesses directly or indirectly
more than the specified interest in each of
person A and person B.

(3) In subsection (2)—

specified interest (F§WIf%3), in relation to a person,
means—

(a) 50% of the beneficial interest in the person; or

(b) if the person is a company, 50% of the
aggregate vote and value of the company’s
shares or of the beneficial equity interest in the
company.

(4) A reference to closely related person or closely
related enterprise is to be read accordingly.

Part 2

Permanent Establishment of DTA Territory
Resident Person

3. Permanent establishment of DTA territory resident person

Whether a DTA territory resident person has a permanent
establishment in Hong Kong is to be determined in
accordance with the relevant provisions under the double
taxation arrangements concerned.
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Part 3

Permanent Establishment of Non-DTA Territory

Resident Person

4. Permanent establishment constituted by fixed place of
business

(1)

2)

€)

Subject to sections 5, 6 and 7 of this Schedule, an
enterprise that is a non-DTA territory resident
person has a permanent establishment in Hong Kong
if it has a fixed place of business in Hong Kong
through which the business of the enterprise is
wholly or partly carried on.

For the purpose of subsection (1), a fixed place of
business includes, but is not limited to—

(a) a place of management;
(b) a branch;

(c) an office;

(d) a factory;

(¢) a workshop; and

(f) a mine, an oil or gas well, a quarry or any other
place of extraction of natural resources.

For the purpose of subsection (1), a building site or
construction or installation project is a permanent
establishment of an enterprise (subject enterprise)
only if—

(a) the subject enterprise has carried on activities at
the site or project for a period of more than 12
months; or

(b) all of the following apply—
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(1) the subject enterprise has carried on
activities at the site or project for a period
that exceeds, or 2 or more periods that in
the aggregate exceed, 30 days;

(i) connected activities have been carried on at
the site or project by one or more closely
related enterprises of the subject enterprise
for one or more different periods that each
exceeds 30 days;

(iii) all the periods referred to in subparagraphs

(1) and (i) in the aggregate exceed 12
months.

(4) In determining whether different activities are
connected for the purposes of subsection (3)(b)(ii),
regard is to be had to the facts and circumstances of
the case, including in particular—

(a)

(b)

(©)

(d)

(e)

whether the contracts covering the different
activities were concluded with the same person
or closely related persons;

whether the conclusion of additional contracts
with a person is a logical consequence of a
previous contract concluded with the person or
closely related persons;

whether the activities would have been covered
by a single contract absent tax planning
considerations;

whether the nature of the work involved under
the different contracts is the same or similar;
and

whether the same employees are performing the
activities under the different contracts.
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5.

Preparatory or auxiliary activities not constitute permanent
establishment

(1)

)

)

This section applies subject to section 6 of this
Schedule.

If the Ist or 2nd set of conditions are met in relation
to an enterprise, the enterprise is not regarded under
section 4(1) of this Schedule as having a permanent
establishment in Hong Kong even if it has a fixed
place of business in Hong Kong through which the
business of the enterprise is carried on.

The 1st set of conditions are—

(a) the activity carried on for the enterprise through
the place consists solely of one of the
following—

(1) the use of facilities solely for the purpose
of storage, display or delivery of goods or
merchandize belonging to the enterprise;

(i) the maintenance of a stock of goods or
merchandize belonging to the enterprise
solely for the purpose of storage, display
or delivery;

(iii)) the maintenance of a stock of goods or
merchandize belonging to the enterprise
solely for the purpose of processing by
another enterprise;

(iv) the maintenance of a fixed place of
business solely for the purpose of
purchasing goods or merchandize, or
collecting information, for the enterprise;
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(b)

(v) the maintenance of a fixed place of
business solely for the purpose of carrying
on any other activity for the enterprise;
and

in relation to the business of the enterprise as a
whole, the activity is of a preparatory or
auxiliary character.

(4) The 2nd set of conditions are—

(a)

(b)

the activities carried on for the enterprise
through the place consist solely of any
combination of the activities mentioned in
subsection (3)(a)(i), (ii), (iii), (iv) and (v); and

the overall activity of the place resulting from
the combination of the activities is of a
preparatory or auxiliary character.

Section 5(2) of this Schedule does not apply if certain
activities constitute complementary functions

Section 5(2) of this Schedule does not apply to an
enterprise (subject enterprise) with a fixed place of
business (place A) in Hong Kong if—

(a)

either or both of the following apply—

(i) business activities at place A are carried on
by a closely related enterprise of the
subject enterprise;

(1) business activities are carried on at another
place (place B) in Hong Kong by the
subject enterprise or its closely related
enterprise;
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(b)

©

the business activities carried on at place A by
the subject enterprise and those referred to in
paragraph (a) constitute complementary
functions that are part of a cohesive business
operation; and

any one or more of the following apply—

(i) place A would have constituted a
permanent establishment for the subject
enterprise but for section 5(2) of this
Schedule;

(1) place A constitutes a permanent
establishment for the closely related
enterprise;

(i) place B constitutes a permanent
establishment for the subject enterprise or
the closely related enterprise;

(iv) the overall activity resulting from the
combination of the following is not of a
preparatory or auxiliary character—

(A) the business activities carried on at
place A by the subject enterprise;

(B) Dbusiness activities referred to in
paragraph (a).

7. Permanent establishment constituted by agent’s activities

(1) Despite section 4(1) of this Schedule, an enterprise
(the enterprise) that is a non-DTA territory resident
person is taken to have a permanent establishment in
Hong Kong in respect of any activities (the activities)
that a person (the person) undertakes for the
enterprise if—
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2)

3)

(4)

(a) the person is acting in Hong Kong on behalf of
the enterprise and in doing so—

(1) habitually concludes contracts; or

(i) habitually plays the principal role leading
to the conclusion of contracts that are
routinely concluded without material
modification by the enterprise; and

(b) the contracts are—
(1) in the name of the enterprise;

(i) for the transfer of the ownership of, or for
the granting of the right to use, property
owned by the enterprise or that the
enterprise has the right to use; or

(i) for the provision of services by the
enterprise.

Subsection (1) does not apply if the activities of the
person are limited to activities that, if exercised
through a fixed place of business, would not make
the fixed place of business a permanent establishment
under section 4(1) of this Schedule, having regard to
sections 5 and 6 of this Schedule.

Subsection (1) does not apply if the person—

(a) carries on business in Hong Kong as an
independent agent; and

(b) acts for the enterprise in the ordinary course of
that business.

A person is not an independent agent for the
purposes of subsection (3) if the person acts
exclusively, or almost exclusively, on behalf of one or
more enterprises that are closely related to the
person.
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8. Company not constituted permanent establishment of
another company

(1) Even if—

(a) acompany (company A) controls or is controlled
by another company (company B);

(b) company A is resident for tax purposes in a
non-DTA territory;
(c) company B—
(1) i1s resident for tax purposes in Hong Kong;
or

(1) carries on business in Hong Kong (whether
through a permanent establishment or
otherwise),

these matters do not of themselves constitute either
company a permanent establishment of the other.

(2) This section does not affect the operation of the
other provisions of this Schedule.

Schedule 17H

[ss. SOAAP, S0AAV &
80 & Sch. 42]

Advance Pricing Arrangement

1. Interpretation

(1) An expression used in this Schedule, and defined or
otherwise explained in Part 8AA, has the same
meaning as in that Part.
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(2) In this Schedule—

(a)

(b)

application (1%E) means an application for an
advance pricing arrangement made under
section S0AAP(1); and

applicant (75 N\) means a person who makes
an application.

2. Contents of application

An application must include—

(a)

(b)

©

(d)

(©
()

the details of the applicant and associated
persons of the applicant involved in the
transactions in respect of which the advance
pricing arrangement is applied for;

the facts and documents relating to the
applicant, the associated persons and the
transactions;

the proposed methodology for determining the
income or loss of the applicant;

the evidence showing that the proposed
methodology can produce a result that complies
with sections 50AAF and 50AAK (as
applicable);

the period in respect of which an advance
pricing arrangement is applied for; and

a draft advance pricing arrangement.

3. Information to be provided for purposes of application

The applicant must provide further information in respect
of an application if required by the Commissioner by

notice.
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4.

Commissioner may appoint independent expert

The Commissioner may appoint an independent expert to
inquire into and report on any matters in relation to an
application.

Withdrawal of application

An applicant may withdraw an application by written
notice to the Commissioner.

Reasons to be given for refusal

If the Commissioner refuses to make an advance pricing
arrangement, the Commissioner must give the applicant a
written notice stating the decision and the reasons for the
refusal.

Fees

(1) The fees specified in subsection (9) and incurred in
respect of an application are payable by the
applicant.

(2) The Commissioner may require that an applicant
must pay a deposit of an amount determined by the
Commissioner before the application is entertained.

(3) When the application 1is determined, the
Commissioner, on ascertaining the total amount of
the fees payable, must apply the deposit already paid
to settle the fees and—

(a) if the amount of the deposit is less than the
amount of the fees payable—the applicant must
pay the balance; or

(b) if the amount of the deposit exceeds the
amount of the fees payable—the Commissioner
must refund the surplus to the applicant.
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“4)

©)

(6)

(7

(8)

©)

Subject to subsections (5), (6) and (8), subsection (1)
applies even if the application is refused or
withdrawn.

If an application is withdrawn, the applicant is liable
to pay all the fees specified in subsection (9) and
incurred in respect of the application before the
Commissioner receives notice of withdrawal given
under section 5 of this Schedule.

In exceptional circumstances, the Commissioner may,
at the Commissioner’s discretion, waive all or part of
any fees payable in respect of an application.

Any fees due and payable in respect of an application
are recoverable as a civil debt due to the
Government.

In exceptional circumstances, the Commissioner may,
at the Commissioner’s discretion, direct that all or
part of any fees paid in respect of an application be
refunded to the applicant if the Commissioner does
not make an advance pricing arrangement.

The fees payable in respect of an application are—

(a) a service charge calculated on the basis of each
hour (or any part of an hour) spent by—

(i) a Deputy Commissioner $2,650
(i) an Assistant Commissioner $2,240
(iii) a Chief Assessor $1,960
(iv) any other person appointed $1,730

under this Ordinance; and
(b) payment or reimbursement of—
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(1) any fees paid by the Commissioner to any
independent expert appointed under
section 4 of this Schedule; and

(i) any costs and reasonable expenses incurred
by the Commissioner in relation to the
application.”.

Division 3—Amendments Relating to Transfer Pricing:
Other Provisions Relating to New Part 8AA

11. Section 7D added
Part 2, after section 7C—
Add

“7D. Part 8AA applies

Part 8AA applies for the purposes of calculation of
property tax.”.

12. Section 13A added
Part 3, after section 13—
Add

“13A. Part 8AA applies

Part 8AA applies for the purposes of calculation of
salaries tax.”.

13. Section 15BA added
Before section 15C—
Add
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“15BA. Changes in trading stock

(1)

In this section—

trading stock (517 1H), in relation to a trade—

2)

(a)

(b)

means anything (whether movable property or
immovable property) that—

(1) is sold in the ordinary course of trade; or

(i) would be so sold if it were mature or its
manufacture, preparation or construction
were complete; but

does not include—

(i) materials used in the manufacture,
preparation or construction of any such
thing;

(1) any services performed in the ordinary
course of the trade; or

(i1) any article produced, or any material used,

in the performance of any such services.

If trading stock of a person’s trade is appropriated
by the person for non-trade purpose, then in
calculating the profits of the trade—

(a)

(b)

(©

the amount that the trading stock appropriated
would have realized if sold in the open market
at the time of the appropriation is brought into
account as a receipt;

the value of anything in fact received from the
appropriation of the trading stock is left out of
account; and

the receipt referred to in paragraph (a) is treated
as arising on the date of the appropriation.
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3)

“4)

)

If something that belongs to a person carrying on a
trade, but that is not trading stock of the trade,
becomes trading stock of the trade, then in
calculating the profits of the trade—

(a) the cost of the stock is taken to be the amount
that it would have realized if sold in the open
market at the time it became trading stock of
the trade;

(b) the value of anything in fact given for it
becoming trading stock of the trade is left out
of account; and

(c) the cost referred to in paragraph (a) is treated as
being incurred on the date it became trading
stock of the trade.

If trading stock of a trade is disposed of otherwise
than in the course of trade and subsection (2) does
not apply, then in calculating the profits of the
trade—

(a) the amount that the trading stock disposed of
would have realized if sold in the open market
at the time of the disposal is brought into
account as the receipt;

(b) any consideration obtained for the disposal of
the trading stock is left out of account; and

(c) the receipt referred to in paragraph (a) is treated
as arising on the date of the disposal.

If trading stock of a trade has been acquired
otherwise than in the course of trade and subsection
(3) does not apply, then in calculating the profits of
the trade—
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14.

(a)

(b)

©

the cost of the stock is taken to be the amount
that it would have realized if sold in the open
market at the time of the acquisition;

the value of anything in fact given for the
acquisition of the trading stock is left out of
account; and

the cost referred to in paragraph (a) is treated as
being incurred on the date of the acquisition.”.

Section 15F added
After section 15E—

“15F.

Add

Sums derived from intellectual property by non-Hong Kong
resident associates

(1) For the purposes of this section, a person makes
value creation contributions in relation to any
intellectual property if the person has made
contributions in relation to the intellectual property
through—

(a)

(b)

performing the functions of and assuming risks
relating to the development, enhancement,
maintenance, protection or exploitation of the
intellectual property; or

providing assets in and assuming risks relating

to the development, enhancement, maintenance,
protection or exploitation of the intellectual

property.

(2) This section applies if—
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3)

(4)

)

(a) a person has made value creation contributions
in Hong Kong in relation to any intellectual
property;

(b) a sum (relevant sum) accrues to an associate of
the person, or is received by or for the benefit
of the associate, in respect of—

(i) the exhibition or use of, or a right to
exhibit or use, (whether in or outside Hong
Kong) the intellectual property; or

(1) the imparting or undertaking to impart
knowledge directly or indirectly connected
with the use (whether in or outside Hong
Kong) of the intellectual property; and

(c) the associate is a non-Hong Kong resident
person.

The part of the relevant sum that is attributable to
the person’s value creation contributions in Hong
Kong (attributable amount) is to be regarded as a
trading receipt arising in or derived from Hong Kong
by the person from a trade, profession or business
carried on in Hong Kong and the person is
accordingly chargeable to profits tax in respect of the
attributable amount.

The associate is not to be chargeable to profits tax in
respect of the attributable amount.

In this section—

associate (FH¥i#) has the meaning given by section

20AC(6);

intellectual property (F17k 7 HE) means—
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(a) cinematograph or television film or tape, any
sound recording, any advertising material
connected with such film, tape or recording; or

(b) patent, design, trade mark, copyright material,
secret process or formula or other property of a
similar nature;

non-Hong Kong resident person (FF7 45K A1) has the
meaning given by section S0AAC(1).”.

15. Section 26AC added
At the end of Part 4—
Add

“26AC. Part 8AA applies
Part 8AA applies for the purposes of calculation of profits

2

tax.”.

Division 4—Amendments Relating to Transfer Pricing:
Addition of New Part 9A and Schedule 171

16. Part 9A added
After Part 9—
Add

“Part 9A

Transfer Pricing Documentation Including
Country-by-Country Reporting
Note (with no legislative effect) providing an overview of Part
9A—

I. Division 1 provides for interpretation.
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2. Division 2 requires a Hong Kong entity of a group in the
extended sense to prepare, for each accounting period, a
master file and a local file and to retain the files for 7
years.
3. Division 3 gives effect to the country-by-country reporting
requirements of the Organisation for Economic
Co-operation and Development.
Division 1—Interpretation
58B. Interpretation of Part 9A

(1) Except for permanent establishment, an expression
used in this Part, and defined or otherwise explained
in Part 8AA, has the same meaning as in that Part.

(2) In this Part—

accounting period (£ 511), in relation to Division 3 and a
multinational enterprise group, means a period with
respect to which the ultimate parent entity of the
group prepares its financial statements;

CbhCR documents (BIHIFEMESCAF) means the following
documents published by the Organisation for
Economic Co-operation and Development—

(a)

(b)

©

the consolidated report, entitled Transfer Pricing
Documentation and Country-by-Country
Reporting, on Action 13 of the OECD/ G20
Action Plan on Base Erosion and Profit Shifting
published in 2015;

the document entitled Guidance on the
Implementation of Country-by-Country Reporting
— BEPS Action 13 published in 2017; and

the document entitled Country-by-Country
Reporting: Handbook on Effective
Implementation published in 2017,
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consolidated financial ~statements (%55 W), in
relation to a group in the usual sense, means the
financial statements of the group in which the assets,
liabilities, income, expenses and cash flows of the
ultimate parent entity and the constituent entities are
presented as those of a single economic entity;

constituent entity (i 2 FH#)—

(a)

(b)

in relation to a group in the usual sense,
means—

(1)

(i)

(iif)

any separate business unit of the group
that is included in the consolidated
financial statements of the group for
financial reporting purposes, or would be
so included if equity interests in the
business unit were traded on a public
securities exchange;

any such business unit that is excluded
from the consolidated financial statements
of the group solely on size or materiality
grounds; or

any permanent establishment of any
separate business unit of the group
included in subparagraph (i) or (ii) if the
business unit prepares a separate financial
statement for the permanent establishment
for financial reporting, regulatory, tax
reporting, or internal management control
purposes; or

in relation to a group in the extended sense that
falls within paragraph (b) of the definition of
group in the extended sense in this section,
means—
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(ii)

the single enterprise referred to in
paragraph (b) of that definition; or

any permanent establishment of the
enterprise if the enterprise prepares a
separate financial statement for the
permanent establishment for financial
reporting, regulatory, tax reporting, or
internal management control purposes;

country-by-country report (5 5|#15) means a country-by-
country report—

(a) to be filed annually in respect of a multinational
enterprise group by a constituent entity of the
group in accordance with the laws or regulations
of the constituent entity’s jurisdiction of tax
residence; and

(b) covering the items of information, and reflecting
the format, set out in the CbCR documents;

country-by-country veturn (BF|H#:3), in relation to a
multinational enterprise group, means a return for an
accounting period of the group if the requirements
of section 58K are met in respect of the return;

entity (E#%) means a body of persons (corporate or
unincorporate) or a legal arrangement, and
includes—

(a) a corporation;

(b) a partnership;

(¢) atrust; and

(d) a permanent establishment;

file (}£7Z), in relation to a country-by-country return,
means file with the Commissioner;



Inland Revenue (Amendment) (No. 6) Bill 2017

Part 2—Division 4
Clause 16 C2863

filing deadline ($&7CHFR), in relation to a country-by-
country return, means the earlier of the following
times—

(a) the expiry of 12 months after the end of the
accounting period to which the return relates;

(b) the date specified in a notice given under section
58G;

group in the extended sense (J%3%4E H) means—
(a) a group in the usual sense; or

(b) a single enterprise if it is resident for tax
purposes in one jurisdiction and is subject to
tax in another jurisdiction with respect to the
business carried out through a permanent
establishment in that other jurisdiction;

group in the usual sense ( F5%: ) means a collection of
enterprises related through ownership or control such
that—

(a) it is required to prepare consolidated financial
statements for financial reporting purposes
under applicable accounting principles; or

(b) it would be so required if equity interests in any
of the enterprises were traded on a public
securities exchange;

HK ultimate parent entity (& its 5B H ), in relation to
a multinational enterprise group, means the group’s
ultimate parent entity if the entity is resident for tax
purposes in Hong Kong;

Hong Kong entity (%5 #5H ) means a constituent entity
that—

(a) is resident for tax purposes in Hong Kong; or
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(b) is a permanent establishment in Hong Kong;

jurisdiction of tax residence (BiFs/E B HIAEHENR) is to be
read in accordance with the meaning of resident for
tax purposes;

multinational enterprise group (E51H >34 H) means a
group in the usual sense that includes—

(a) 2 or more enterprises the tax residence of which
is in different jurisdictions; or

(b) an enterprise that is resident for tax purposes in
one jurisdiction and is subject to tax in another
jurisdiction with respect to the business carried
out through a permanent establishment in that
other jurisdiction;

period P (¥8 &) and period P-1 (¥t 1) have the same
meanings as in section 58D(2);

permanent establishment (5 #%H#%##%) has the meaning given
by subsection (3);

reportable group (ZFHi¥EEM) has the meaning given by
section 58D(2);

reporting entity (FI¥E M) has the meaning given by
section 58J;

service provider (RTEHREHEFE) means a service provider
engaged to carry out the obligations of a reporting
entity as referred to in section S§M(1);

surrogate parent entity (fCEFEHE), in relation to a
reportable group, means a constituent entity of the
group appointed as the group’s surrogate parent
entity as mentioned in section 58I(3) or (4);

tax residence (FiT5)EFH) is to be read in accordance
with the meaning of resident for tax purposes;
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ultimate parent entity (T #E-E ), in relation to a group
in the usual sense, means a constituent entity
(constituent entity 1) of the group that meets the
following conditions—

(a)

(b)

it owns directly or indirectly a sufficient interest
in one or more other constituent entities of the
group such that it is required to prepare
consolidated financial statements under
accounting principles generally applied in its
jurisdiction of tax residence, or would be so
required if its equity interests were traded on a
public securities exchange in its jurisdiction of
tax residence; and

there is no other constituent entity of the
group that owns directly or indirectly an
interest described in paragraph (a) in constituent
entity 1.

(3) For the purposes of this Part—

(a)

a business unit of a multinational enterprise
group, or an enterprise, has a permanent
establishment in a jurisdiction if—

(1) in the case where the jurisdiction is Hong
Kong—the business unit or enterprise has
a permanent establishment in Hong Kong
under Schedule 17G; or

(i) in the case where the jurisdiction is not
Hong Kong—the business wunit or
enterprise is regarded as having a
permanent establishment in the jurisdiction
under the laws of the jurisdiction or under
a bilateral or multilateral tax convention to
which the jurisdiction is a party; and
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(b)

a reference to a permanent establishment in a
jurisdiction, in relation to a business unit of a
multinational enterprise group or to an
enterprise, is to be read accordingly.

(4) The Secretary for Financial Services and the Treasury
may, by notice published in the Gazette, amend the
definition of ChCR documents in subsection (2).

Division 2—Master File and Local File

58C. Master file and local file to be retained

(1) This section applies to a Hong Kong entity of a
group in the extended sense, except for an accounting
period of the entity in respect of which any 2 of the
following conditions are satisfied—

(a)

(b)

(©)

the total amount of the entity’s revenue for the
accounting period, as reflected in the entity’s
financial statement for the accounting period,
does not exceed the amount specified in section
3(a) of Schedule 171;

the total value of the entity’s assets at the end
of the accounting period, as reflected in the
entity’s financial statement for the accounting
period, does not exceed the amount specified in
section 3(b) of Schedule 17I;

the average number of the entity’s employees
during the accounting period does not exceed
the number specified in section 3(c) of Schedule
171.

(2) The Hong Kong entity must—
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€)

(4)

(a)

(b)

prepare, within 6 months after the end of each
accounting period of the entity, a file in respect
of the accounting period (local file) and a file in
respect of the corresponding accounting period
of the group (master file); and

retain the files for a period of not less than 7
years after the end of the accounting period of
the entity.

The local file and master file must—

(a)
(b)

be in the English or Chinese language; and

cover the items of information, and reflect the
format (including terminology and order of
presentation), set out in Divisions 1 and 2 of
Part 3 of Schedule 171.

Despite subsection (2)—

(a)

(b)

a local file of the Hong Kong entity in respect
of an accounting period of the entity is not
required to cover a type of controlled
transactions specified in section 4 of Schedule
171 if the total amount of that type of
controlled transaction undertaken by the entity
for the accounting period does not exceed the
amount specified in relation to the type in
section 4 of Schedule 171; and

if, because of paragraph (a), all types of
controlled transaction specified in section 4 of
Schedule 171 undertaken by the Hong Kong
entity for the accounting period are not required
to be covered in the local file of the entity in
respect of an accounting period, neither of the
following is required to be prepared or retained
by the entity—
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©)

(6)

(1) the local file for the accounting period;

(i) the master file for the corresponding
accounting period of the group.

In this section, the following expressions have the
meanings given by section 2 of Schedule 171—

accounting period (&5 1H);

controlled transaction (5%2& 35 5));

corresponding accounting period (A& 5.

The Secretary for Financial Services and the Treasury
may, by notice published in the Gazette, amend
Schedule 171.

Division 3—Country-by-Country Reporting

Note (with no legislative effect) providing an overview of Division 3—

1. Division 3 gives effect to the country-by-country reporting
requirements of the Organisation for Economic Co-operation
and Development. Under those requirements, a country-by-
country report (ChC report) must be filed in respect of a
group (reportable group) whose annual consolidated group
revenue reaches the specified threshold amount to provide,
annually and for each tax jurisdiction in which the group
does business, information such as the amount of revenue,
profit before tax, tax paid and accrued, capital and assets.

2. Under section 58D, the requirements for filing a country-by-
country return (ChC return) (which must include a CbC
report) only apply to a reportable group.

3. A reportable group’s ultimate parent entity (UPE) is
required to file a CbC return with the Commissioner for
each accounting period beginning on or after 1 January
2018 if the UPE is resident for tax purposes in Hong Kong
(section 58E(1)).

4. A Hong Kong entity of a reportable group whose UPE is
not resident for tax purposes in Hong Kong is required to
file a CbC return with the Commissioner if any of the
following conditions is met—
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(a) the UPE is not required to file a CbC report in its
jurisdiction of tax residence (jurisdiction U);

(b) jurisdiction U has a current international agreement
with Hong Kong providing for the automatic exchange
of tax information but, by the deadline for filing the
CbC return, there are no exchange arrangements in
place between jurisdiction U and Hong Kong for CbC
reports;

(c) there has been a systemic failure to exchange CbC
reports by jurisdiction U, which has been notified to the
Hong Kong entity by the Commissioner (sections
58F(1) and 581(1)).

Even if one of the conditions mentioned in item 4 of this
Note is met, the Hong Kong entity is not required to file a
CbC return if—

(a) a CbC return for the relevant period is filed by another
Hong Kong entity of the reportable group; or

(b) a CbC report is filed by the reportable group’s surrogate
parent entity resident in another jurisdiction
(jurisdiction S) and exchange mechanisms are in place
between jurisdiction S and Hong Kong.

This and the concept of surrogate parent entity are dealt
with in sections 58F(2) and 58I(2) to (7).

Also, a reportable group’s UPE resident for tax purposes in
Hong Kong may voluntarily file a CbC return for an
accounting period beginning on or after 1 January 2016 but
before 1 January 2018 (section 58E(2)).

58D. Consistency with CbCR documents and application to
reportable group

(1)

2)

This Division is to be read in the way that best
secures its consistency with the requirements and
guidance in the CbCR documents.

The provisions of this Division about filing a
country-by-country return and notices in respect of
an accounting period (period P) apply in relation to
a multinational enterprise group that meets the
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)

(4)

threshold requirement in the immediately preceding
accounting period (period P-1). (The group is
referred to as a reportable group for period P.)

A multinational enterprise group meets the threshold
requirement for the purposes of subsection (2) if—

(a)

(b)

it has a total consolidated group revenue (as
shown in its consolidated financial statements
for period P-1) of at least the specified threshold
amount; or

it has a total consolidated group revenue (as
would have been shown in its consolidated
financial statements for period P-1 had the
group been required to produce them by reason
of the trading of equity interests in any of the
enterprises in the group on a public securities
exchange) of at least the specified threshold
amount.

However, if—

(a)

(b)

(©

a multinational enterprise group’s ultimate
parent entity is resident for tax purposes in a
jurisdiction other than Hong Kong (jurisdiction
U);

the group draws up its consolidated financial
statements in respect of period P-1 in a currency
of jurisdiction U (currency U) or would have
drawn them up in currency U if the group had
been required to produce them; and

jurisdiction U requires the filing of a country-
by-country report in respect of period P by a
multinational enterprise group that has a total
consolidated group revenue for period P-1 of at
least jurisdiction U’s threshold amount,
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S8E.

S8F.

the reference to specified threshold amount in
subsection (3) has effect as if it were jurisdiction U’s
threshold amount.

(5) In this section—

jurisdiction U’s threshold amount (<% "# 3X%8) means an
amount, in currency U, that is equivalent to EUR
750 million as at January 2015;

specified threshold amount (8WII'IHFEH) means $6.8
billion.

(6) The Secretary for Financial Services and the Treasury
may, by notice published in the Gazette, amend the
definitions in subsection (5).

HK ultimate parent entity required to file country-by-
country returns

(1) A HK ultimate parent entity of a reportable group
must file a country-by-country return in respect of
period P by the filing deadline if period P begins on
or after 1 January 2018.

(2) A HK ultimate parent entity of a reportable group
may file a country-by-country return in respect of
period P by the filing deadline if period P begins on
or after 1 January 2016 but before 1 January 2018.

Other Hong Kong entities required to file country-by-
country returns

(1) A Hong Kong entity of a reportable group that is
not the group’s ultimate parent entity must file a
country-by-country return in respect of period P by
the filing deadline if, in relation to the group, a
condition precedent for Hong Kong to require a
Hong Kong entity of the group that is not the
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)

ultimate parent entity to file a country-by-country
report is met within the meaning of section 58I(1).

Subsection (1) does not apply if—

(a)

(b)

the SPE-filing-elsewhere exception or SPE-filing-
in-HK exception applies within the meaning of
section 581(2); or

by the filing deadline, another Hong Kong
entity of the group has filed a country-by-
country return in accordance with this section
in respect of period P.

58G. Assessor’s notice to entity

(1) An assessor may give a written notice to an entity
requiring it to file a country-by-country return for an
accounting period specified in the notice (specified
accounting period) by a date specified in the notice.

)

An entity to whom an assessor has given a notice
under subsection (1) is not required to comply with
the notice if the entity satisfies the assessor—

(a)

(b)

that the entity is not a Hong Kong entity of a
reportable group in respect of the specified
accounting period; or

where the entity is a Hong Kong entity of a
reportable group, any of the following—
(1) both—
(A) the entity is not the group’s HK
ultimate parent entity; and
(B) in relation to the group, no condition
precedent for Hong Kong to require a

Hong Kong entity of the group that
is not the ultimate parent entity to file
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(ii)

(iif)

a country-by-country report is met
within the meaning of section 581(1);

by the filing deadline, another Hong Kong
entity of the group has filed a country-by-
country return in accordance with section
S8E or 58F in respect of the specified
accounting period;

the SPE-filing-elsewhere exception or SPE-
filing-in-HK exception applies within the
meaning of section 58I(2) in respect of the
specified accounting period.

58H. Notice by Hong Kong entities

(1) Subject to subsection (3), each Hong Kong entity of
a reportable group must file a written notice with the
Commissioner, informing the Commissioner of the
following in respect of period P—

(a)

(b)

the name, address and business registration

number of each of the group’s Hong Kong

entities, identifying among them (as

applicable)—

(1) the HK ultimate parent entity;

(1) the surrogate parent entity that is resident
for tax purposes in Hong Kong; or

(i) a Hong Kong entity (not falling within
subparagraph (i) or (ii)) that is to file a
country-by-country return in accordance
with section 58F;

if the group’s ultimate parent entity is resident

for tax purposes in a jurisdiction other than
Hong Kong—
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(1)

(ii)

(iif)

(iv)

the jurisdiction of tax residence of the
ultimate parent entity (jurisdiction U);

the name, address and business registration
number (or equivalent particulars) of the
ultimate parent entity;

whether, in relation to the group, a
condition precedent for Hong Kong to
require a Hong Kong entity of the group
that is not the ultimate parent entity to file
a country-by-country report is met within
the meaning of section 58I(1); and

the date on which the ultimate parent
entity has notified the tax authority of
jurisdiction U in accordance with the laws
or regulations of jurisdiction U that it is
the ultimate parent entity (if the laws or
regulations of jurisdiction U require the
notification);

(c) if the SPE-filing-elsewhere exception is to apply
within the meaning of section 581(2)(a)—

(1)
(ii)

(iif)

the jurisdiction of tax residence of the
surrogate parent entity (jurisdiction S);

the name, address and business registration
number (or equivalent particulars) of the
surrogate parent entity; and

the date on which the surrogate parent
entity has notified the tax authority of
jurisdiction S in accordance with the laws
or regulations of jurisdiction S that it is
the surrogate parent entity (if the laws or
regulations of jurisdiction S require the
notification); and
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2)

)

(d) any other information relevant for determining
a Hong Kong entity’s obligation to file a
country-by-country return under this Division.

The notice required by subsection (1) must be filed
within 3 months after the end of period P
(notification deadline).

A Hong Kong entity of a reportable group is not
required to comply with subsection (1) if—

(a) it is none of the following—

(1) the HK ultimate parent entity of the
group;

(i) the group’s surrogate parent entity resident
for tax purposes in Hong Kong;

(i) a Hong Kong entity of the group (not
falling within subparagraph (i) or (ii)) that
is to file a country-by-country return in
accordance with section 58F in respect of
period P; and

(b) by the notification deadline, another Hong
Kong entity of the group (notifying entity) has
filed a notice in accordance with subsection (1)
which—

(1) identifies the notifying entity as an entity
referred to in paragraph (a)(i), (ii) or (iii);

(i) states that, in relation to the group, no
condition precedent for Hong Kong to
require a Hong Kong entity of the group
that is not the ultimate parent entity to file
a country-by-country report is met within
the meaning of section 58I(1); or
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(iii) states that the SPE-filing-elsewhere
exception is to apply within the meaning
of section 58I(2)(a).

581. Condition precedent for requiring local filing; SPE-filing
exceptions

(1) For the purposes of this Division, a condition
precedent for a jurisdiction (jurisdiction R) to require
a jurisdiction R entity of a reportable group that is
not the ultimate parent entity to file a country-by-
country report is met in relation to the group only
if—
(a) the ultimate parent entity is not required to file
a country-by-country report in the jurisdiction
in which it is resident for tax purposes
(jurisdiction U);

(b) jurisdiction U has entered into an international
agreement but has no exchange arrangements in
effect with jurisdiction R by the time by which
the report is due to be filed in jurisdiction R; or

(c) jurisdiction U has exchange arrangements in
effect with jurisdiction R but the tax authority
of jurisdiction R has notified the jurisdiction R
entity that jurisdiction U—

(i) has suspended automatic exchange of
country-by-country reports (for reasons
other than those that are in accordance
with the terms of those arrangements); or

(1) has otherwise persistently failed to
automatically provide to jurisdiction R
country-by-country reports, in jurisdiction
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)

3)

U’s possession, of reportable groups that
have constituent entities in jurisdiction R.

In relation to a requirement under section 58F or
58G for a Hong Kong entity (subject entity) of a
reportable group (group) to file a country-by-country
return in respect of period P—

(a) the SPE-filing-elsewhere exception applies if—

(1) the surrogate parent entity is appointed as
mentioned in subsection (3);

(i) filing is effected after notification within
the meaning of subsection (5); and

(iii) exchange mechanisms are in place within
the meaning of subsection (7); and

(b) the SPE-filing-in-HK exception applies if—

(1) the surrogate parent entity is appointed as
mentioned in subsection (4); and

(i) filing is effected after notification within
the meaning of subsection (6).

A constituent entity is appointed as the surrogate
parent entity of the group concerned if—

(a) it is resident for tax purposes in a jurisdiction
other than Hong Kong (jurisdiction S); and

(b) it is appointed by the group as the sole
substitute for the ultimate parent entity to file
the country-by-country report in respect of
period P in jurisdiction S, on behalf of the
group, when a condition precedent for
jurisdiction S to require a jurisdiction S entity
of a reportable group that is not the ultimate
parent entity to file a country-by-country report
is met within the meaning of subsection (1).
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(4) A constituent entity is appointed as the surrogate
parent entity of the group concerned if—

)

(a)

(b)

it is resident for tax purposes in Hong Kong;
and

it is appointed by the group as the sole
substitute for the ultimate parent entity to file
the country-by-country return in respect of
period P in Hong Kong on behalf of the group,
when a condition precedent for Hong Kong to
require a Hong Kong entity of a reportable
group that is not the ultimate parent entity to
file a country-by-country report is met within
the meaning of subsection (1).

Filing is effected after notification if—

(a)

(b)

(©

a surrogate parent entity appointed under
subsection (3) notifies the tax authority of
jurisdiction S, in accordance with the laws or
regulations of jurisdiction S, that it is the
surrogate parent entity (if the laws or
regulations of jurisdiction S require the
notification);

the surrogate parent entity’s name, address and
business registration number (or equivalent
particulars) are notified to the Commissioner in
accordance with section 58H; and

by the filing deadline of the country-by-country
return in respect of period P, the surrogate
parent entity has filed, in jurisdiction S and in
accordance with the laws or regulations of
jurisdiction S, a country-by-country report in
respect of period P.
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(6) Filing is also effected after notification if—

(7)

(a)

(b)

a surrogate parent entity appointed under
subsection (4) has filed a notice with the
Commissioner in accordance with section 58H;
and

by the filing deadline for the country-by-country
return in respect of period P, the surrogate
parent entity has filed a country-by-country
return in accordance with section 58F in respect
of period P.

For subsection (2)(a)(iii), exchange mechanisms are

in place if—

(a) jurisdiction S has entered into an international
agreement;

(b) Dby the filing deadline of the country-by-country
return in respect of period P, jurisdiction S has
exchange arrangements in effect with Hong
Kong; and

(c) the Commissioner has not notified the subject

entity that jurisdiction S—

(1) has suspended automatic exchange of
country-by-country reports (for reasons
other than those that are in accordance
with the terms of those arrangements); or

(i)) has otherwise persistently failed to
automatically provide to Hong Kong
country-by-country reports, in jurisdiction
S’s possession, of reportable groups that
have Hong Kong entities.
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(8) In this section—

competent authority (F% ¥ 7)) has the meaning given by
the international agreement concerned;

exchange arrangements (SCI%ZHE), means arrangements

that—

(a) are between the authorized representatives or
competent authorities of those jurisdictions to
which an international agreement applies; and

(b) require the automatic exchange of the country-
by-country reports between the jurisdictions;

international agreement (3 [% 177%) means—

(a) unless paragraph (b) applies—

(i) the Convention for Mutual Administrative
Assistance in Tax Matters; or

(1) any other arrangement or arrangements
that—

(A)

(B)

has or have effect under section 49(1)
or (1A); and

by its or their terms, provides or
provide legal authority for the
exchange of tax information between
Hong Kong and the other territory or
territories to which the arrangement
or arrangements applies or apply,
including automatic exchange of the
information; or

(b) for the purposes of subsection (1) where
jurisdiction R is not Hong Kong—

(i) the Convention for Mutual Administrative
Assistance in Tax Matters; or
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(i) any bilateral or multilateral tax convention
or any tax information exchange
agreement—

(A) to which jurisdiction R is a party; and
(B) that by its terms provides legal
authority for the exchange of tax
information between  jurisdictions,

including automatic exchange of the
information;

jurisdiction R entity (H ¥ E 15 [% B #¥) means a constituent
entity that—

(a) 1is resident for tax purposes in jurisdiction R; or
(b) is a permanent establishment in jurisdiction R;

jurisdiction S entity (ftEFE IR B ) means a constituent
entity that—
(a) s resident for tax purposes in jurisdiction S; or

(b) is a permanent establishment in jurisdiction S.

58J. Reporting entities

For the purposes of this Division, each of the following
entities is a reporting entity—
(a) a HK ultimate parent entity required to file a

country-by-country return and provide a notice
by sections 58E(1) and 58H;

(b) a HK ultimate parent entity that files a country-
by-country return under section 58E(2);

(c) a Hong Kong entity (not being a HK ultimate
parent entity) required to file a country-by-
country return by section 58F or to provide a
notice by section 58H;
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(d) an entity required to file a country-by-country
return by a notice given under section 58G.

58K. Further requirements concerning country-by-country return
and notice

(1)

2)

3)

A country-by-country return filed for the purposes
of this Division for a reportable group must
contain—

(a) a country-by-country report for the group; and

(b) any other information specified by the Board of
Inland Revenue.

A country-by-country return filed for the purposes
of this Division for a reportable group—

(a) must be filed in the form of an electronic record
that—

(1) is sent by using a system designated by the
Commissioner; and

(1) contains the required information arranged
in a form specified by the Commissioner;
and

(b) if the return is filed because of a notice given
under section 58G—must be filed in the way
specified in the notice.

A notice filed for the purposes of section 58H for a
reportable group must be filed—

(a) in the form of an electronic record that is sent
by wusing a system designated by the
Commissioner; and

(b) in the way that the Commissioner specifies.
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“4)

©)

(6)

(7)

(®)

The Commissioner may designate a system for
communication with the Commissioner for the
purposes of subsections (2) and (3).

The Commissioner may, by notice published in the
Gazette, specify requirements as to—

(a) the way of generating or sending an electronic
record for the purposes of this section or any
attachment required to be given with such an
electronic record;

(b) how a digital signature is to be affixed to a
country-by-country return filed wunder this
Division or to a notice filed under section 58H;
and

(c) the software and communication in relation to
any attachment required to be given with an
electronic record.

The Commissioner may, either generally or in a
particular case, accept a country-by-country return
for the purpose of this Division, despite a
requirement under subsection (2) or (5) not being
complied with in respect of the return.

The Commissioner may, either generally or in a
particular case, accept a notice for the purposes of
section 58H, despite a requirement under subsection
(3) or (5) not being complied with in respect of the
notice.

The Commissioner may, by a means that, the
Commissioner considers appropriate, specify the
circumstances or conditions in or under which a
return or notice is to be accepted under subsection (6)
or (7).
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©)

Any notice or other thing that specifies any matter
for the purposes of this section is not subsidiary
legislation.

S8L. Record keeping and other obligations

58M.

(1)

2)

3)

(4)

If a reporting entity has changed its address, it must
give notice of the change to the Commissioner within
1 month after the change of the address.

A reporting entity must—

(a) keep sufficient records to enable the accuracy
and completeness of the country-by-country
return filed under this Division to be readily
ascertained; and

(b) retain the records for a period of 6 years
beginning on the date on which the return is
filed.

The Commissioner may give a notice to a reporting
entity requiring it to provide information for the
purposes of determining whether the information in
a country-by-country return filed by the entity is
accurate and complete.

A person who is required to provide information by
a notice under subsection (3) must do so—

(a) within a period specified in the notice; and

(b) at a time, by a means and in a form (if any),
specified in the notice.

Engagement of service provider

(1)

A service provider may be engaged for or on behalf
of a reporting entity—

(a) to comply with any requirement under—
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S8NN.

580.

(1) section 58E(1) or 58F;

(i) section 58H; and

(ii1) section 58L(1); or
(b) to file a country-by-country return under section

S58E(2).

(2) To avoid doubt, even if a service provider has been
engaged under subsection (1) to comply with any
requirement under a provision referred to in the

subsection, the reporting entity is not relieved from
its obligations under the provision.

Division 4—Provisions Applicable to this Part
Generally

Application of obligations to non-corporate reporting
entities

(1) In relation to a Hong Kong entity that is not a
corporation, this Part applies to a person who acts
for the entity or is responsible for the management
of the entity as if the obligations under this Part
were imposed on that person.

(2) In relation to a Hong Kong entity that is a
permanent establishment of an enterprise, this Part
also applies to the enterprise as if the obligations
under this Part were also imposed on that enterprise.

Anti-avoidance of obligations under this Part
If—

(a) a person enters into any arrangements; and
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(b) the main purpose, or one of the main purposes,
of the person in entering into the arrangements
is to avoid any obligation under this Part,

this Part has effect as if the arrangements had not been
entered into.”.

17. Schedule 171 added
Before Schedule 18—
Add

“Schedule 171

[s. 58C & Sch. 42]

Master File and Local File: Thresholds and
Prescribed Information

Part 1

Interpretation

1.  Except for accounting period and permanent establishment,
an expression used in this Schedule, and defined or
otherwise explained in Part 8AA or 9A, has the same
meaning as in that Part.

2. In this Schedule—
accounting period (€711 —
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(a) in relation to a Hong Kong entity that is an
enterprise—means the period with respect to
which the enterprise’s financial statements are
prepared; and

(b) in relation to a Hong Kong entity that is a
permanent establishment—means the period
with respect to which the permanent
establishment’s financial statements are
prepared;

advance pricing agreements and arrangements (T8.5¢E 8 )
i M 2 HE) means—

(a) any advance pricing arrangements made under
section S0AAP; and

(b) any agreements, and any arrangements, that
determine, in advance of controlled transactions,
an appropriate set of criteria, such as method,
comparables and appropriate adjustments
thereto, critical assumptions as to future events,
for the determination of the transfer pricing for
those transactions over a fixed period of time;

associated entity (FWEEH), in relation to an entity
(subject entity) of a group in the extended sense,
means—

(a) if the subject entity is an enterprise—
(i) another constituent entity of the group;

(1) an associated person of the subject entity;
or

(i) a permanent establishment of an associated
enterprise of the subject entity; or

(b) if the subject entity forms part of an enterprise
(subject enterprise)—
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(1) another constituent entity of the group;

(i) an associated person of the subject
enterprise; or

(i) a permanent establishment of an associated
enterprise of the subject enterprise;

controlled transaction (2’8 3%)), in relation to a Hong

Kong entity of a group in the extended sense, means
a transaction between the entity and its associated
entity;

corresponding accounting period (F1E&FH), in relation
to an accounting period of a Hong Kong entity of a
group in the extended sense, means a period that
meets the following 2 conditions—

(a) either—

(i) if the group is also a group in the usual
sense—the period is one in respect of
which the consolidated financial statements
of the group are prepared; or

(1) if the group falls within paragraph (b) of
the definition of group in the extended
sense in section 58B(2)—the period is one
in respect of which the financial statements
of the single enterprise referred to in that
paragraph are prepared;

(b) either—

(i) the period coincides with the accounting
period of the entity; or

(i) the period ends within the accounting
period of the entity;

financial asset (MFSEE) has the meaning given by
section 50A(1);
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intangible (#£J24)) means something—
(a) that is not a physical asset or a financial asset;

(b) that is capable of being owned or controlled for
use in commercial activities; and

(c) whose wuse or transfer would have been
compensated had it occurred in a transaction
between independent persons in comparable

circumstances;

permanent establishment (5% #1#%) has the meaning given

by section 58B(3);
A R

uncontrolled transaction (F%'E75%)), in relation to a
Hong Kong entity of a group in the extended sense,
means a transaction that is not a controlled
transaction.

Part 2

Thresholds for Purposes of Section 58C

3. The thresholds specified for the purposes of section

58C(1) are—
(a) total amount of revenue $200 million
(b) total value of assets $200 million
(c) average number of employees 100

4. The amounts of controlled transactions specified for the
purposes of section 58C(4) are—
(a) transfers of properties (whether $220 million
movable or immovable but
excluding financial assets and
intangibles)
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(b) transactions in respect of $110 million
financial assets
(c) transfers of intangibles $110 million
(d) other transactions $44 million
Part 3
Prescribed Information
Division 1—Local File
5. A local file prepared and retained by a Hong Kong entity

(subject entity) of a group in the extended sense in respect
of an accounting period of the subject entity (subject
accounting period) must include the following
information—

(a) in relation to the subject entity—

(i) a description of the management structure
of the subject entity, an organization chart
of the subject entity, and a description of
the individuals to whom the subject entity’s
management reports and the territory or
territories in  which the individuals
maintain their principal offices;

(i) a detailed description of the business and
business strategy pursued by the subject
entity including an indication whether the
subject entity has been involved in or
affected by business restructurings or
intangibles transfers in the subject
accounting period of the subject entity or
the subject entity’s accounting period
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(b)

(iif)

immediately before it and an explanation
of those aspects of such transactions
affecting the subject entity; and

a list of key competitors;

in relation to controlled transactions, the
following information for each material category
of controlled transactions—

()

(i)

(iif)

(iv)

(v)

a description of the material controlled
transactions and the context in which the
transactions took place;

the amount of payments and receipts
among the subject entity and its associated
entities for each category of controlled
transactions broken down by tax
jurisdictions of the payers or recipients;

an identification of the subject entity’s
associated entities involved in each
category of controlled transactions, and
the relationship among them;

copies of all material agreements concluded
by the subject entity with any of its
associated entities;

a detailed comparability and functional
analysis of the subject entity and the
relevant associated entities with respect to
each documented category of controlled
transactions, including any changes
compared to the accounting periods before
the subject accounting period;
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(vi)

(vii)

(viii)

(ix)

(x)

(xi)

(xii)

an indication of the most appropriate
transfer pricing method with regard to the
category of transaction and the reasons for
selecting that method;

an indication of which associated entity is
selected as the tested party, if applicable,
and an explanation of the reasons for this
selection;

a summary of the important assumptions
made in applying the transfer pricing
methodology;

if applicable, an explanation of the reasons
for performing a multi-year analysis;

a list and description of the selected
comparable uncontrolled transactions
(internal or external), if any, and
information on the financial indicators that
are relied on in the transfer pricing
analysis, including a description of the
comparable search methodology and the
source of such information;

a description of any comparability
adjustments performed, and an indication
of whether adjustments have been made to
the results of the tested party, the
comparable uncontrolled transactions, or
both;

a description of the reasons for concluding
that the controlled transactions were priced
on an arm’s length basis based on the
application of the selected transfer pricing
method;
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6.

(xiii)) a summary of financial information used
in applying the transfer pricing
methodology; and

(xiv) a copy of existing unilateral, bilateral and
multilateral advance pricing agreements
and arrangements and other tax rulings
that are related to the controlled
transactions;

(c) in relation to financial information—

(1) the subject entity’s audited financial
statements for the subject accounting
period or, if no audited financial
statements exist, the subject entity’s existing
unaudited statements for the subject
accounting period;

(i) information and allocation schedules
showing how the financial data used in
applying the transfer pricing method may
be tied to the financial statements; and

(1) summary schedules of the financial data
relating to the comparables used in the
analysis and the sources from which that
data was obtained.

Division 2—Master File

A master file to be prepared and retained, by a Hong
Kong entity (subject entity) of a group in the extended
sense (together with a local file in respect of an accounting
period of the subject entity) must include the following
information—
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(a)

(b)

in relation to organizational structure—a chart
illustrating—

(1)

(ii)

the group’s legal and ownership structure;
and

(if the group is a multinational enterprise
group) geographical location of constituent
entities of the group;

in relation to description of group’s business—a
general written description of the group’s
business including—

()
(ii)

(iif)

(iv)

important drivers of business profits;

a description of the supply chain for the
group’s 5 largest products or service
offerings by turnover and for any other
products or services amounting to more
than 5% of group turnover;

a list and brief description of important
service arrangements (other than those
relating to research and development
services) between constituent entities of the
group, including a description of the
capabilities of the principal locations
providing the services and transfer pricing
policies for allocating services costs and
determining prices to be paid for the
services;

a description of the main geographic
markets for the group’s products and
services that are referred to in
subparagraph (ii);
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v)

(vi)

a brief written functional analysis
describing the principal contributions to
value creation (including key functions
performed, important risks assumed, and
important assets wused) by individual
constituent entities within the group; and

a description of important business
restructuring transactions, acquisitions and
divestitures occurring during the
corresponding accounting period of the

group;

(c) in relation to the group’s intangibles—

(1)

(ii)

(iii)

(iv)

a general description of the group’s overall
strategy for the development, ownership
and exploitation of intangibles, including
location of principal research and
development facilities and location of
research and development management;

a list of intangibles or categories of
intangibles of the group that are important
for transfer pricing purposes, identifying
which constituent entities of the group
legally own or effectively control the
intangibles;

a list of important agreements among the
group’s constituent entities related to
intangibles, including cost contribution
arrangements, principal research service
agreements and licence agreements;

a general description of the group’s
transfer pricing policies related to research
and development and intangibles; and
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v)

a general description of any important
transfers of interests in or control of
intangibles among the group’s constituent
entities during the group’s corresponding
accounting period, including the
constituent entities, territories, and
compensation involved;

(d) in relation to the financial activities between
constituent entities of the group—

(1)

(ii)

(iif)

a general description of how the group is
financed, including important financing
arrangements with unrelated lenders;

the identification of any constituent entity
(financing entity) of the group that provides
a central financing function for the group,
including the territory under whose laws
the financing entity is organized and the
place of effective management of the
financing entity; and

a general description of the group’s general
transfer pricing policies related to financing
arrangements among the group’s
constituent entities; and

() in relation to the group’s financial and tax
positions—

()

the group’s consolidated financial
statements for the corresponding
accounting period; and
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(i) a list and brief description of the group’s
existing unilateral advance pricing
agreements and arrangements and other
tax rulings relating to the allocation of
income among territories.”.

Division 5—Amendment Relating to Transfer Pricing: Other
Amendments Relating to New Part 9A

18. Section 2 amended (interpretation)
Section 2(1)—
Repeal the definition of service provider
Substitute
“service provider (IR HEHEE)—

(a) except in relation to a provision of Part 9A, has
the meaning given by section S0A(1);

(b) in relation to a provision of Part 9A, has the
meaning given by section 58B(2);”.

Division 6—Amendments Relating to Penalties and Offences

19. Section 80 amended (penalties for failure to make returns,
making incorrect returns, etc.)

(1) Section 80(2)—
Repeal
everything after “treble”
Substitute
“the undercharged amount.”.
(2) After section 80(2F)—
Add
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“(2G) A person commits an offence—

(a) if the person, without reasonable excuse, fails to
comply with section S0AA(S);

(b) if the person, without reasonable excuse, fails to
comply with a requirement of a notice given to
the person under section S0AAB(2); or

(c) if—

(1) the person, without reasonable excuse—
(A) makes an incorrect statement, or
provides incorrect information, in
connection with any mutual
agreement procedure or arbitration
referred to in section S0AAB; or
(B) omits anything from a statement or
information made or provided in
connection with the procedure or
arbitration; and
(1) the statement or information referred to in
subparagraph (i)(A), or the thing referred
to in subparagraph (i)(B), is material to the
case or issue to which the procedure or
arbitration relates.
(2H) A person who commits an offence under subsection

(20

(2G)(a) is liable on conviction to—
(a) a fine at level 3; and
(b) a further fine of the undercharged amount.

A person who commits an offence under subsection
(2G)(b) is liable on conviction to a fine at level 3, and
the court may order the person to comply, within a
time specified in the order, with the requirements of
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(27)

(2K)

(L)

the notice given to the person under section
S0AAB(2).

If a person fails to comply with an order of the court
under subsection (2I), the person commits an offence
and is liable on conviction to a fine at level 4.

A person who commits an offence under subsection
(2G)(c) is liable on conviction to—

(a) a fine at level 3; and

(b) a further fine of treble the undercharged
amount.

A person commits an offence—

(a) if the person, without reasonable excuse, fails to
comply with a requirement under section
S0AAM(11), S0AAN(3) or S0AAO(3);

(b) if—

(i) the person, without reasonable excuse,
makes an incorrect statement or provides
incorrect information in connection with
the following claim or application, or omits
anything from a statement made or
information provided in connection with
the following claim or application—

(A) the person’s claim for relief under
section S0AAM, 50AAN or 50AAO;
or

(B) the person’s application for an
advance pricing arrangement under
section S0AAP(1); and

(i) the statement or information that is
incorrect, or thing that is omitted, is
material to the claim or application;
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(2M)

(©)

(d)

(©

)

if the person, without reasonable excuse, fails to
comply with a requirement under section
50AAS;

if—
(1) the person either—

(A) without reasonable excuse and in
purported compliance with a
requirement under section S50AAS,
provides incorrect information in
relation to an advance pricing
arrangement; or

(B) without reasonable excuse, omits
anything from information provided,
in relation to an advance pricing
arrangement, in purported compliance
with the requirement; and

(i) the information referred to in subparagraph
(1)(A), or the thing referred to in
subparagraph (i)(B), is material to the
arrangement;

if the person, without reasonable excuse, fails to
comply with a requirement of section 50AAT;
or

if the person, without reasonable excuse, fails to
comply with the requirement of a notice given
to the person under section 3 of Schedule 17H.

A person who commits an offence under subsection
(2L)(a), (b), (c) or (d) is liable on conviction to—

(a)
(b)

a fine at level 3; and

a further fine of the undercharged amount.
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(2N)

(20)

(2P)

2Q)

(2R)

(28)

A person who commits an offence under subsection
(2L)(e) is liable on conviction to a fine at level 5, and
the court may order the person to do, within a time
specified in the order, the act that the person has
failed to do.

If a person fails to comply with an order of the court
under subsection (2N), the person commits an
offence and is liable on conviction to a fine at level 6.

A person who commits an offence under subsection
(2L)(f) is liable on conviction to a fine at level 3.

A person commits an offence if the person, without
reasonable excuse, fails to comply with a requirement
of section 58C.

A person who commits an offence under subsection
(2Q) is liable on conviction to a fine at level 5, and
the court may order the person to do, within a time
specified in the order, the act that the person has
failed to do.

If a person fails to comply with an order of the court
under subsection (2R), the person commits an
offence and is liable on conviction to a fine at level
6.”.

(3) After section 80(6)—

Add

“(7)

In this section—

undercharged amount ("> EH #)—

(a) for an offence that relates to any incorrect
return, statement or information or an omission
from any statement or information—means the
amount of tax that—
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(1) has been undercharged as a result of the
incorrect return, statement or information
or omission; or

(i) would have been so undercharged if the
return, statement or information had been
accepted as correct or the omission had
not been detected;

(b) for an offence that relates to a failure to comply
with a provision of this Ordinance or with a
notice under the provision—means the amount
of tax that has been undercharged as a result of
the failure, or would have been so undercharged
if the failure had not been detected; or

(c) for any other offence—means the amount of tax
that has been undercharged as a result of the
offence, or would have been so undercharged
had the offence not been detected.”.

20. Sections 80G to 80J added
After section 80F—
Add

“80G. Offences of reporting entities in relation to country-by-
country reporting

(I) A reporting entity commits an offence if the entity,
without reasonable excuse—

(a) fails to comply with a requirement under—
(1) section 58E(1) or 58F;
(1) section 58H;
(i1) section 58L(1); or
(iv) section 58L(2); or



Part 2—Division 6

Clause 20

Inland Revenue (Amendment) (No. 6) Bill 2017

C2943

)

)

(4)

)

(6)

(b) fails to comply with a requirement of a notice
given to it under section 58L(3).

For subsection (1)(a)(i), (ii) and (iii), engaging a
service provider does not in itself constitute a
reasonable excuse.

A reporting entity that commits an offence under
subsection (1) is liable on conviction to a fine at level
5, and the court may order the entity to do, within
the time specified in the order, the act that the entity
has failed to do.

In case of an offence under subsection (1)(a)(i) and
(i1), the reporting entity is liable to a further fine of
$500 for every day or part of a day during which the
offence continues after conviction.

If a reporting entity fails to comply with an order of
the court under subsection (3), the entity commits an
offence and is liable on conviction to a fine at level 6.

A reporting entity commits an offence if—
(a) the entity—

(1) files, or causes or allows to be filed on its
behalf, a specified document for a specified
purpose and the document is misleading,
false or inaccurate in a material particular,
whether or not because any information is
omitted from the document; or

(1) in purported compliance with a
requirement of a notice given to the entity
under section 58L(3), provides any
information that is misleading, false or
inaccurate in a material particular, whether
or not because anything is omitted from
the information; and
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(b) the entity—

(1)

(i)

(iif)

knows the document referred to in
paragraph (a)(i), or the information
referred to in paragraph (a)(ii), is
misleading, false or inaccurate in a material
particular;

is reckless as to whether the document or
information is misleading, false or
inaccurate in a material particular; or

has no reasonable ground to believe that
the document or information is true or
accurate.

(7) A reporting entity commits an offence if the entity—

(a) discovers that—

()

(ii)

a specified document that the entity has
filed, or has caused or allowed to be filed
on its behalf, for a specified purpose is
misleading, false or inaccurate in a material
particular, whether or not because any
information is omitted from the document;
or

any information provided, in purported
compliance with a requirement of a notice
given to the entity under section 58L(3), is
misleading, false or inaccurate in a material
particular, whether or not because anything
1s omitted from the information; and

(b) without reasonable excuse, fails to notify the
Commissioner of the discovery within a
reasonable time.
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(8)

©)

(10)

(11)

A reporting entity that commits an offence under
subsection (6) or (7) is liable on conviction to a fine
at level 5.

A reporting entity commits an offence if the entity—

(a)

(b)

with intent to defraud, files or causes or allows
to be filed on its behalf, a specified document
for a specified purpose and the document is
misleading, false or inaccurate in a material
particular, whether or not because any
information is omitted from the document; or

with intent to defraud and in purported
compliance with a requirement of a notice given
to the entity under section 58L(3), provides any
information that is misleading, false or
inaccurate in a material particular, whether or
not because anything is omitted from the
information.

A reporting entity that commits an offence under
subsection (9) is liable—

(a)

(b)

on summary conviction to—

(i) a fine at level 3; and

(i) imprisonment for 6 months; or
on conviction on indictment to—
(1) a fine at level 5; and

(1) imprisonment for 3 years.

In relation to a reporting entity that is not a
corporation, this section applies to a person who acts
for the entity or is responsible for the management
of the entity as if references to a reporting entity
were references to that person.
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(12) In relation to a reporting entity that is a permanent
establishment of an enterprise, this section also
applies to the enterprise as if references to a
reporting entity were references to that enterprise.
(13) In this section—
(a) specified document (f8"3CF) means a return
or notice; and
(b) a reference to filing a specified document for a
specified purpose means—
(i) filing a return in purported compliance
with section 58E(1) or 58F;
(i1) filing a return under section S8E(2); or
(iii)) filing a notice in purported compliance
with section S58H.
80H. Offences of service provider in relation to country-by-

country reporting

(1) A person who is a service provider engaged by a
reporting entity to carry out the entity’s obligations
commits an offence if—

(a)

(b)

where the engagement relates to obligations
under section S58E(l) or 58F—the person,
without reasonable excuse, fails to cause a
country-by-country return to be filed as required
under section 58E(1) or 58F; or

where the engagement relates to obligations
under section 58H-—the person, without
reasonable excuse, fails to cause a notice to be
filed as required under section 58H.

(2) A person who is a service provider engaged by a
reporting entity commits an offence if—
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€)

(4)

(a)

(b)

the person files on behalf of the entity, or
causes or allows the entity to file, a specified
document for a specified purpose and the
document is misleading, false or inaccurate in a
material particular, whether or not because any
information is omitted from the document; and

the person—

(1) knows the document is misleading, false or
inaccurate in a material particular;

(1) is reckless as to whether the document is
misleading, false or inaccurate in a material
particular; or

(iii) has no reasonable ground to believe that

the document is true or accurate.

A person who is a service provider engaged by a
reporting entity commits an offence if the person—

(a)

(b)

discovers that a specified document that the
person has filed on behalf of the entity, or has
caused or allowed the entity to file, for a
specified purpose is misleading, false or
inaccurate in a material particular, whether or
not because any information is omitted from the
document; and

without reasonable excuse, fails to notify the
Commissioner of the discovery within a
reasonable time.

A person who commits an offence under subsection
(1), (2) or (3) is liable on conviction to a fine at level

5.
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)

(6)

(7

(8)

©)

A person who is a service provider engaged by a
reporting entity commits an offence if the person,
with intent to defraud, files on behalf of the entity,
or causes or allows the entity to file, a specified
document for a specified purpose and the document
is misleading, false or inaccurate in a material
particular, whether or not because any information is
omitted from the document.

A person who commits an offence under subsection
(5) is liable—

(a) on summary conviction to—
(1) a fine at level 3; and
(1) imprisonment for 6 months; or
(b) on conviction on indictment to—
(i) a fine at level 5; and
(i) imprisonment for 3 years.

The court may order a service provider who commits
an offence under subsection (1) to do, within the
time specified in the order, the act that the person
has failed to do.

If a service provider fails to comply with an order of
the court under subsection (7), the service provider
commits an offence and is liable on conviction to a
fine at level 6.

In this section—

(a) specified document (f6%W3CfF) means a return
or notice; and

(b) a reference to filing a specified document for a
specified purpose, in relation to a service
provider engaged by a reporting entity, means—
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(1) if the engagement relates to obligations
under section S58E(1) or 58F—filing a
return in purported compliance with that
section;

(i1) if the engagement relates to filing a return

under section 58E(2)—filing a return under
that section; or

(1) if the engagement relates to obligations

under section S58H-—filing a notice in
purported compliance with that section.

80I. Offences of directors, etc. of reporting entities and service
provider in relation to country-by-country reporting

If—
(a)

(b)

any of the following persons is a corporation—

() a reporting entity that commits an offence
under section 80G;

(i) a person who commits an offence under

section 80G by virtue of section 80G(11)
or (12);

(iii) a service provider that commits an offence

under section 80H; and

the offence was committed with the consent or
connivance of a director, or other officer
concerned in the management, of the
corporation, or any person purporting to act as
such director or officer (specified person),

the director or officer or specified person, as the case
requires, also commits the offence and is liable on
conviction to the penalty provided for that offence.
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80J. Miscellaneous provisions for certain offences relating to
country-by-country reporting

(1) Despite section 26 of the Magistrates Ordinance (Cap.
227), proceedings in respect of an offence under
section 80G, 80H or 80I, other than an indictable
offence, may be brought within 6 years after the date
on which the offence was committed.

(2) The Commissioner may compound an offence under
section 80G, 80H or 801, and may, before judgment,
stay or compound any proceedings instituted for the

offence.”.

21. Section 82 amended (penal provisions relating to fraud, etc.)
(1) After section 82(1)—

Add

“(1AA) A person commits an offence if—

(a)

(b)

the person wilfully, with intent to evade tax or
to assist any other person to evade tax—

()

(ii)

makes an incorrect statement, or provides
incorrect information, in connection with
any mutual agreement procedure or
arbitration referred to in section 50AAB;
or

omits anything from a statement or
information made or provided in
connection with the procedure or
arbitration; and

the statement or information referred to in
paragraph (a)(i), or the thing referred to in
paragraph (a)(ii), is material to the case or issue
to which the procedure or arbitration relates.
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(1AAB) A person commits an offence if—

(a)

(b)

the person wilfully, with intent to evade tax or
to assist any other person to evade tax, makes
an incorrect statement or provides incorrect
information in connection with the following
claim or application, or omits anything from a
statement made or information provided in
connection with the following claim or
application—

(1) the person’s claim for relief under section
50AAM, 50AAN or 50AAQO; or

(i) the person’s application for an advance
pricing arrangement under section
S0AAP(1); and

the statement or information that is incorrect,
or thing that is omitted, is material to the claim
or application.

(1AAC) A person commits an offence if—

(a)

the person either—

(1) wilfully, with intent to evade tax or to
assist any other person to evade tax and in
purported compliance with a requirement
under section 50AAS, provides incorrect
information in relation to an advance
pricing arrangement; or

(1) wilfully, with intent to evade tax or to
assist any other person to evade tax, omits
anything from the information provided, in
relation to an advance pricing arrangement,
in purported compliance with the
requirement; and
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(b) the information referred to in paragraph (a)(i),
or the thing referred to in paragraph (a)(ii), is
material to the arrangement.”.

(2) Section 82(1A), after “(1)”—

Add

“, (1AA), (IAAB) or (1AAC)”.
(3) Section 82(1A)(a)(ii)—

Repeal

everything after “treble”

Substitute

“the undercharged amount; and”.
(4) Section 82(1A)(b)(ii))—

Repeal

everything after “treble”

Substitute

“the undercharged amount; and”.
(5) After section 82(2)—

Add

“(3) In this section—

undercharged amount ("PEFi3X), in relation to an offence,
means the amount of tax that has been undercharged
as a result of the offence, or would have been so
undercharged had the offence not been detected.”.

22. Section 82A amended (additional tax in certain cases)
(1) Section 82A(1)—
Repeal

everything after “treble”
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Substitute
“the undercharged amount.”.
(2) After section 82A(1)—
Add
“(1A)  If—

(a) a person, without reasonable excuse, fails to
comply with section S0AA(S); and

(b) no prosecution for an offence under section 80
has been instituted in respect of the same facts,

the person is liable to be assessed under this section
to additional tax of an amount not exceeding the
undercharged amount.

(1B) If—
(a) a person, without reasonable excuse—

(1) makes an incorrect statement, or provides
incorrect information, in connection with
any mutual agreement procedure or
arbitration referred to in section 50AAB;
or

(1) omits anything from a statement or
information made or provided in
connection with the procedure or
arbitration;

(b) the statement or information referred to in
paragraph (a)(i), or the thing referred to in
paragraph (a)(ii), is material to the case or issue
to which the procedure or arbitration relates;
and



Part 2—Division 6

Clause 22

Inland Revenue (Amendment) (No. 6) Bill 2017

C2965

(10)

(1ID)

(1E)

(©)

no prosecution for an offence under section 80
or 82 has been instituted in respect of the same
facts,

the person is liable to be assessed under this section
to additional tax of an amount not exceeding treble
the undercharged amount.

Subsection (1D) applies if—

(a)

(b)

an assessment or additional assessment made
on a person under section S50AAF(5) or
S50AAK(9) has become final and conclusive
under section 70 (the assessment or additional
assessment is referred to as the relevant
assessment); and

the amount of the person’s income as assessed
under section SOAAF(5) or SOAAK(9) to which
the relevant assessment relates (the person’s
assessed income) is larger than the amount of
the person’s income as stated in the person’s tax
return.

The person is liable to be assessed to additional tax
under this section of an amount not exceeding the
difference between—

(a)
(b)

the amount of tax assessed on the basis of the
amount of the person’s assessed income; and

the amount of tax that would have been
assessed if the amount of the person’s income
as stated in the person’s tax return had been
accepted for the purpose of assessment.

Subsection (1F) applies if—
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(1F)

(1G)

(1H)

(a) an assessment made on a person for a year of
assessment (subject year) has become final and
conclusive under section 70 and the assessment
has taken into account the person’s loss for an
earlier year of assessment (year of loss) as
computed under section S0AAF(5) or
S0AAK(9) (the person’s computed loss); and

(b) the amount of the person’s computed loss is
smaller than the amount of the person’s loss as
stated in the person’s tax return for the year of
loss.

The person is liable to be assessed to additional tax
under this section for the subject year of an amount
not exceeding the difference between—

(a) the amount of tax assessed taking into account
the amount of the person’s computed loss; and

(b) the amount of tax that would have been
assessed if the amount of the person’s loss as
stated in the person’s tax return for the year of
loss had been accepted for the purpose of
assessment.

A person is not liable to be assessed to additional tax
under subsection (1D) or (1F) if the person proves
that the person has made reasonable efforts to
determine the arm’s length amount under section
50AAF(1) or SOAAK(2).

If—
(a) any of the following applies—

(1) a person, without reasonable excuse, fails
to comply with a requirement under
section S50AAM(11), S0AAN@3) or
50AAO(3);
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(1) both—

(A)

(B)

a person, without reasonable excuse,
makes an incorrect statement or
provides incorrect information in
connection with the following claim
or application, or omits anything
from a statement made or information
provided in connection with the
following claim or application—

(I) the person’s claim for relief
under section 50AAM, 50AAN
or 5S0AAOQ; or

(IT) the person’s application for an
advance pricing arrangement
under section 50AAP(1); and

the statement or information that is
incorrect, or thing that is omitted, is
material to the claim or application;

(iii) a person, without reasonable excuse, fails
to comply with a requirement under
section S50AAS;

(iv) both—

(A)

a person either—

(I) without reasonable excuse and in
purported compliance with a
requirement under section
50AAS, provides incorrect
information in relation to an
advance pricing arrangement; or
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(B)

(IT) without reasonable excuse, omits

anything from information
provided, in relation to an
advance pricing arrangement, in
purported compliance with the
requirement; and

the information referred to in sub-
subparagraph (A)(I), or the thing
referred to in sub-subparagraph
(A)(IT), is material to the
arrangement; and

(b) no prosecution for an offence under section 80
or 82 has been instituted in respect of the same

facts,

the person is liable to be assessed under this section
to additional tax of an amount not exceeding the
undercharged amount.”.

(3) Section 82A(3), after “deputy commissioner personally”—

Add

“(each is referred to as the specified authority)”.

(4) Section 82A—

Repeal subsection (4)

Substitute

“(4) Before making an assessment of additional tax, the
specified authority must—

(a) give notice to the person that the specified
authority proposes to assess additional tax and
the notice must—

(i) inform the person of the following—
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(A)

(B)

(©

(D)

(E)

for additional tax to be assessed
under subsection (1)—the alleged
incorrect return, incorrect statement
or incorrect information or alleged
failure to comply with a requirement
of the notice given to the person
under section 51(1) or (2A) or alleged
failure to comply with section 51(2);

for additional tax to be assessed
under subsection (1A)—the alleged
failure to comply with section
50AA(5);

for additional tax to be assessed
under subsection (1B)—the alleged
incorrect statement, incorrect
information or omission from any
statement or information;

for additional tax to be assessed
under subsection (1D) or (1F)—the
assessment or additional assessment
made or computation of loss issued
or revised under section S0AAF(5) or
50AAK(9);

for additional tax to be assessed
under subsection (1H)—the alleged
failure to comply with a requirement
under section S0AAM(11),
S0AAN(3), S0AAO(3) or 50AAS or
the alleged incorrect statement,
incorrect information or omission
from any statement or information;
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)

(i1)) include a statement that, with regard to the
proposed assessment on the person of
additional tax, the person has the right—

(A) to submit written representations to
the specified authority; and

(B) for additional tax to be assessed
under subsection (1D) or (1F)—to
submit to the specified authority
written representations and evidence
for the purposes of subsection (1G);
and

(ii1) specify the date, which must not be earlier
than 21 days from the date of service of
the notice, by which representations and
evidence that the person may wish to
submit under subparagraph (ii) must be
received by the specified authority; and

(b) consider and take into account any
representations and evidence that the specified
authority may receive under paragraph (a).”.

Section 82A—
Repeal subsection (4A)
Substitute

“(4A) Despite subsection (4), if the specified authority is of

the opinion that the person the authority proposes to
assess to additional tax under this section is about to
leave Hong Kong, the authority may assess the
person to additional tax under this section without
giving the notice otherwise required to be given
under subsection (4)(a).”.
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(6) Section 82A(7)—
Repeal

b

everything after “additional tax’
Substitute

“under this section is not liable to be charged on the same
facts with an offence under section 80 or 82.”.

(7) After section 82A(8)—
Add
“(9) In this section—
undercharged amount ("> &) —

(a) for additional tax assessed because of any
incorrect return, statement or information or an
omission from any statement or information—
means the amount of tax that—

(1) has been undercharged as a result of the
incorrect return, statement or information
or omission; or

(i) would have been so undercharged if the
return, statement or information had been
accepted as correct or the omission had
not been detected; or

(b) for additional tax assessed because of a failure
to comply with a provision of this Ordinance or
with a notice under the provision—means the
amount of tax that has been undercharged as a
result of the failure, or would have been so
undercharged if the failure had not been
detected.”.
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Division 7—Amendments Relating to Advance Rulings

23. Schedule 10 amended

(1)

C(l.

1A.

)

Schedule 10, Part 1—
Repeal section 1
Substitute

Subject to section 1A and on an application made by a
person in accordance with this Part, the Commissioner
may make a ruling on how a provision of this Ordinance
applies to the applicant or to the arrangement described
in the application, whether or not reference is made to
that provision in the application.

A ruling is not to be made under section 1 on how a
provision of this Ordinance applies if the provision relates
to—

(a) the imposition or remission of a penalty;

(b) the correctness of a return or other information
supplied by a person;

(c) the prosecution of a person;
(d) the recovery of a debt owing by a person; or

(e) the computation of income or loss under
section S0AAF or 50AAK.”.

Schedule 10, Part 2, section 1(a)(i)—
Repeal

“$30,000”

Substitute

“$45,0007.
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3)

(4)

)

(6)

(7)

Schedule 10, Part 2, section 1(a)(ii)—
Repeal

“$10,000”

Substitute

“$15,000”.

Schedule 10, Part 2, section 1(a)(iii)—
Repeal

“$10,000”

Substitute

“$15,000”.

Schedule 10, Part 2, section 1(b)(i)—

Repeal

“$1,330”

Substitute

“$2,650”.

Schedule 10, Part 2, section 1(b)(ii)—
Repeal

“$1,260”

Substitute

“$2,240”.

Schedule 10, Part 2, section 1(b)(iii)—
Repeal

“$1,000”

Substitute

“$1,730”.



Inland Revenue (Amendment) (No. 6) Bill 2017

Part 2—Division 8
Clause 24 C2983

Division 8—Amendments Relating to Profits Tax
Concessions for Particular Classes of Person

24, Section 14B amended (qualifying reinsurance business and
captive insurance business)

(1) Section 14B(1), after “subsection (2)”"—
Add
“and section 26AB”.
(2) Section 14B(1)(a)—
Repeal
everything after “reinsurance”
Substitute
“as a professional reinsurer; or”.
(3) Section 14B(1)(b)—
Repeal
everything after “insurance”
Substitute
“as an authorized captive insurer.”.
(4) Section 14B—
Repeal subsection (2)
Substitute

“(2) Subsection (1) applies to a corporation for a year of
assessment only if—

(a) in that year of assessment, the activities that
produce the corporation’s assessable profits that
fall within subsection (1)(a) or (b) in that year
are—
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(1) carried out in Hong Kong by the
corporation; or

(i) arranged by the corporation to be carried
out in Hong Kong; and

(b) the corporation has elected in writing that
subsection (1) applies to it.”.

(5) After section 14B(2)—
Add

“(3) An election under subsection (2)(b), once made, is
irrevocable.

(4) In this section—

authorized captive insurer (FEFZHESLE B /RIAFE N) means
a company that—

(a) 1is a captive insurer as defined by section 2(7)(a)
of the Insurance Ordinance (Cap. 41); and

(b) is authorized under section 8 of that Ordinance
to carry on in or from Hong Kong insurance
business as such a captive insurer;

professional reinsurer (FZEFFIRMEN) means a company
authorized under section 8 of the Insurance
Ordinance (Cap. 41) to carry on in or from Hong
Kong reinsurance business only.”.

25. Section 14C amended (qualifying corporate treasury centre:
interpretation)

(1) Section 14C(1)—
(a) definition of non-Hong Kong associated corporation;
(b) definition of qualifying corporate treasury service,

(c) definition of qualifying corporate treasury transaction;
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(d) definition of qualifying lending transaction—
Repeal the definitions.
(2) Section 14C(1)—
Add in alphabetical order
“intra-group lending transaction ((E[ENTBERZLY)), in
relation to a corporation, means a transaction under
which the corporation lends money, in the ordinary
course of its intra-group financing business, to its
associated corporation;”.
(3) Section 14C—
Repeal subsections (3) and (4).
26. Section 14D amended (qualifying corporate treasury centre:

profits tax concession)

(1)

2)

)

Section 14D(1)—
Repeal

“subsections (5) and (8)”
Substitute

“subsection (5) and section 26AB”.
Section 14D(1)(a)—
Repeal

“qualifying”

Substitute

“intra-group”.

Section 14D(1)(b)—
Repeal

“qualifying”.
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27.

28.

29.

(4) Section 14D(1)(c)—
Repeal
“qualifying”.

(5 Section 14D—
Repeal subsection (8).

Section 14H amended (aircraft leasing tax concessions:
concession for qualifying aircraft lessor)

Section 14H(1), after “(6)”—
Add
“and section 26AB”.

Section 14J amended (aircraft leasing tax concessions: concession
for qualifying aircraft leasing manager)

Section 14J(1), after “(7)"—
Add
“and section 26AB”.

Section 16 amended (ascertainment of chargeable profits)
(1) Section 16(1A)(a)—
Repeal
“(as defined by section 14G(1))”.
(2) Section 16(1A)(c), before “14H(1)"—
Add
“14B(1), 14D(1),”.
(3) After section 16(1A)—
Add
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30.

“(1B) However, subsection (1A) does not apply in relation

(1C)

(1ID)

to a person for a year of assessment if, had the sum
mentioned in subsection (1A)(b) not been so payable,
it would have been included in the assessable profits
of the person chargeable at a reduced rate under
section 14B(1), 14D(1), 14H(1) or 14J(1) for the year
of assessment.

For subsection (1A), a person is a connected person
of a corporation if the person is—

(a) an associated corporation of the corporation; or
(b) a person (other than a corporation)—

(i) over whom the corporation has control;

(i) who has control over the corporation; or

(iii) who is under the control of the same
person as is the corporation.

For subsection (1A), a person is also a connected
person of a corporation in relation to a case where a
sum is included in the corporation’s assessable profits
chargeable at a reduced rate under section 14H(1) or
14J(1) for a year of assessment if the person is a
partnership in which the corporation or its associate
(as defined by section 14G(1)) is a partner.”.

Section 23A amended (ascertainment of assessable profits of
insurance corporations other than life insurance corporations)

Section 23A—
Repeal subsections (2) and (2A).

Section 23A(3), definition of premiums firom insurance
business in Hong Kong, paragraph (b)—

(1)

2)
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Repeal the semicolon
Substitute a full stop.
(3) Section 23A(3)—
(a) definition of additional amount for unexpired risks,
claims outstanding, fund and unearned premiums;
(b) definition of authorized captive insurer;
(¢) definition of gains or profits from offshore insurance
investments;
(d) definition of gains or profits from offshore reinsurance
investments,
(e) definition of offshore insurance income;
(f) definition of offshore reinsurance income;
(g) definition of permanent establishment;
(h) definition of premiums from insurance of offshore
risks;
(1) definition of premiums firom reinsurance of offshore
risks;
(j) definition of professional reinsurer;
(k) definition of technical reserves—

Repeal the definitions.

31. Section 23B amended (ascertainment of the assessable profits of
a ship-owner carrying on business in Hong Kong)

Section 23B(3)—

Repeal

“and (5)”

Substitute

“, (4AA) and (5) and section 26AB”.

(1)
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(2) Section 23B(4)—

Repeal

“subsection (5)”

Substitute

“subsections (4AA) and (5) and section 26AB”.
(3) After section 23B(4)—

Add

“(4AA) For the purposes of subsection (3) or (4), in
determining the amount of relevant sums earned by
or accrued to a person during the basis period for a
year of assessment, the exempt sums are to be
excluded if, in that period, the activities that produce
the exempt sums are—

(a) carried out in Hong Kong by the person; or

(b) arranged by the person to be carried out in
Hong Kong.”.

(4) Section 23B(12), definition of relevant sums—
Repeal
everything after “river trade”
Substitute

“waters;”.

32. Section 26AB added
Part 4, after section 26A—
Add
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“26AB. Threshold requirements for determining whether profits
producing activities are carried out in Hong Kong etc.

(1)

)

)

The Commissioner may, by notice published in the
Gazette, prescribe a threshold requirement for
determining whether an activity producing—

(a) the assessable profits of a corporation that fall
within section 14B(1)(a) or (b), 14D(1)(a), (b) or
(c), 14H(1) or 14J(1); or

(b) the exempt sums mentioned in section
23B(4AA),

is carried out in Hong Kong by the corporation or
the person concerned (taxpayer) or is arranged by
the taxpayer to be carried out in Hong Kong for a
year of assessment or a basis period.

Note (with no legislative effect)—

See sections 14B(2)(a), 14D(5)(a)(ii), 14H(4)(a)(i), 143(5)(a)(ii)
and 23B(4AA) which set out the condition for activities
producing the assessable profits or the exempt sums concerned to
be carried out in Hong Kong or arranged to be carried out in
Hong Kong.

If a threshold requirement is prescribed for an
activity, the activity is not considered to be carried
out in Hong Kong by the taxpayer or arranged by
the taxpayer to be carried out in Hong Kong for the
year of assessment or the basis period unless the
threshold requirement is met.

In this section—

threshold requirement (M1 %23K), in relation to an activity,

means the level of the activity in Hong Kong as
measured by various indicators, such as—

(a) the number of full time employees in Hong
Kong engaged in the activity; and
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(b) the amount of expenditure incurred in Hong
Kong for the activity.”.

Division 9—Amendments Relating to Transitional Provisions

33.

34.

Section 89 amended (transitional provisions)
Section 89—
Add

“(20) Schedule 42 sets out transitional provisions that have
effect for the purposes of amendments to this
Ordinance made by the Inland Revenue
(Amendment) (No. 6) Ordinance 2017 ( of 2017).”.

Schedule 42 added
The Ordinance—
Add

“Schedule 42

[s. 89(20)]

Transitional Provisions for Inland Revenue
(Amendment) (No. 6) Ordinance 2017

1. Interpretation
In this Schedule—

Amendment Ordinance ( {{&#T#&17) ) means the Inland
Revenue (Amendment) (No. 6) Ordinance 2017
( of 2017);

commencement date (“EZ{H ) means the day on which
the Amendment Ordinance comes into operation.
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2. Provisions relating to tax credit

The amendments made to sections 8, 16 and 50 by the
Amendment Ordinance, and section 50AA, apply in
relation to tax payable for a year of assessment beginning
on or after 1 April 2018.

3. Provisions relating to mutual agreement procedure and
arbitration

Section SOAAB applies in relation to—

(a)

(b)

any case presented for mutual agreement
procedure on or after the commencement date,
regardless of whether the case relates to a year
of assessment that began before the date; and

any issue if the request for referring the issue
for arbitration is made on or after the
commencement date, regardless of whether the
issue relates to a year of assessment that began
before the date.

4. Provisions relating to transfer pricing rules, relief and
advance pricing arrangement

(1) Subject to this section, the following provisions apply
in relation to a year of assessment beginning on or
after 1 April 2018—

(a)

(b)
©
(d)

Divisions 2 and 3 of Part 8AA and Schedule
17G;

Division 4 of Part 8AA and Schedule 17H;
sections 15BA and 15F;

the amendments made to rules 3(1A) and 5(1)
of the Inland Revenue Rules (Cap. 112 sub. leg.
A) by the Amendment Ordinance; and



Part 2—Division 9

Clause 34

Inland Revenue (Amendment) (No. 6) Bill 2017

C3003

2)

)

(4)

)

(6)

(e) rule 5(1A) of those Rules.

The provisions referred to in subsection (1)(a), (d)
and (e) do not apply in relation to a transaction
entered into or effected before the commencement
date.

Subsection (1)(b) does not prevent principles
developed in an advance pricing arrangement from
being applied, under section S0AAQ(4), in relation to
a period which wholly or partly falls before 1 April
2018 if the application for the arrangement is made
on or after the commencement date.

Section 15BA does not apply in relation to a change
in trading stock effected before the commencement
date.

A person is not chargeable under section 15F to
profits tax in respect of a sum (or any part of it) if
the sum accrued to or was received by or for the
benefit of an associate of the person before the
commencement date.

A person is chargeable under section 15F to profits
tax in respect of a sum (or any part of it) if the sum
accrues to or is received by or for the benefit of an
associate of the person on or after the
commencement date, regardless of whether the sum
arises from a transaction entered into or effected
before the commencement date.

Provisions relating to master file and local file

Division 2 of Part 9A and Schedule 171 apply in relation
to an accounting period of a constituent entity of a group
in the extended sense beginning on or after 1 April 2018.
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6.

Provisions relating to country-by-country reporting

Sections 58F, 58G and 58H apply in relation to an
accounting period beginning on or after 1 January 2018.

Provisions relating to fees for application for advance ruling

The amendments made to Part 2 of Schedule 10 by the
Amendment Ordinance apply in relation to an application
for a ruling under section 88A received on or after the
commencement date.

Provisions relating to profits tax concessions

The amendments made to sections 14B, 14C, 14D, 14H,
14], 16, 23A and 23B by the Amendment Ordinance, and
section 26AB, apply in relation to tax payable for a year
of assessment beginning on or after 1 April 2018.”.
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Part 3

Amendments to Inland Revenue Rules

35. Rule 3 amended (financial institution: profits of Hong Kong
branch offices)

Rule 3(1A)—
Repeal
“17F and 17G”
Substitute
“17F, 17G and 50AAK”.

36. Rule 5 amended (profits of Hong Kong branch offices of person
other than financial institution)

(1) Rule 5, before paragraph (1)—
Add

“(1A) This rule has effect to the extent to which it is not
inconsistent with section 50AAK of the Ordinance.”.

(2) Rule 5(1)—
Repeal the definition of permanent establishment
Substitute
21

“permanent establishment (% i%HH5) has the meaning
given by section SOAAC(4) of the Ordinance;”.

(3) Rule 5(2), Chinese text—

Repeal
“7}‘(7\ 99
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Substitute
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Explanatory Memorandum

The object of this Bill is to amend the Inland Revenue
Ordinance (Cap. 112) (Ordinance)—

(a)

(b)

©
(d)

(e
()
(2

(h)

to codify rules on transfer pricing to require income
or loss from provision between associated persons (or
between parts of the same enterprise in different
territories) to be computed, for tax purposes, on an
arm’s length basis;

to provide for an advance pricing arrangement
regime under which how the rules apply may be
agreed before transactions take place;

to require documentation relating to transactions;

to enable effect to be given to mutual agreements
made with other jurisdictions under arrangements for
relief from double taxation;

to enhance the current provisions for double taxation
relief;

to adjust fees in respect of an application for advance
ruling;

to revise the requirements relating to profits tax
concessions for particular classes of person so as to
meet the international standards promulgated by the
Organisation for Economic Co-operation and
Development (OECD); and

to make related amendments.
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Amendments relating to double taxation

2.

Clauses 3 to 7 and clause 8 (in so far as it adds a new section
50AA to the Ordinance) make miscellaneous amendments
relating to existing unilateral double taxation relief and to tax
credit allowed under double taxation arrangements.

Clause 8 (in so far as it adds a new section S0AAB to the
Ordinance) enables effect to be given to solutions resulting
from the mutual agreement procedure, under double taxation
arrangements, resolving disputes arising under the
arrangements. The solutions can be agreed between the
Commissioner of Inland Revenue (Commissioner) and the
competent authorities of the territories concerned. The new
section also provides for the related powers of the
Commissioner in requiring information and in seeking
reimbursement for costs and reasonable expenses incurred.

Transfer pricing rules and relief and advance pricing arrangement

4.

Clause 9 adds a new Part 8AA to the Ordinance.

Apart from defining relevant terms, Division 1 of the new Part
8AA applies the Part to determining property tax, salaries tax
and profits tax and requires the Part to be read in a way that
best secures consistency between its effect and the effect given
to Articles 7 and 9 of the Model Tax Convention on Income
and on Capital approved by the OECD. The expression
provision is broadly equivalent to the expression condition made
or imposed in Article 9.

Division 2 of the new Part 8AA incorporates the international
transfer pricing rules to the following effect—
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(a) a person’s tax liability under the Ordinance is to be
determined on the basis that a provision made or
imposed between the person and the person’s
associated person is made or imposed on an arm’s
length basis;

(b) in other words, a person who would have a Hong
Kong tax advantage if taxed on the basis of a non-
arm’s length provision (advantaged person) will have
income adjusted upwards or loss adjusted
downwards;

(c) similarly, the income or loss of a non-Hong Kong
resident person attributable to the person’s permanent
establishment in Hong Kong are to be determined as
if the permanent establishment were a distinct and
separate enterprise.

7. The new Part 8AA is supplemented by the new Schedule 17G
(added by clause 10) which contains rules for determining
whether a person has a permanent establishment in Hong
Kong.

8. Division 3 of the new Part 8AA provides that, after adjustment
to tax assessment is made on the advantaged person to reflect
the arm’s length provision, corresponding relief may be applied
for by the disadvantaged person (that is, the person who would
suffer a tax disadvantage if taxed on the basis of the non-arm’s
length provision) to avoid double taxation. Similar relief applies
in relation to transactions between parts of the same enterprise
in different territories.
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9.

10.

11.

Under Division 4 of the new Part 8AA, a person and the
Commissioner may, by an advance pricing arrangement, agree
in advance on a method for resolving pricing issues for the
purposes of the above transfer pricing rules. The new Schedule
17H (added by clause 10) supplements that Division 4 by
providing for an application for an advance pricing arrangement
and fees payable for the application.

Clause 13 adds a new section 15BA to the Ordinance to
provide for adjustments to taxable profits or allowable losses to
reflect any appropriation from or into trading stock or any
acquisition or disposal of trading stock other than in the
course of trade at market value.

Clause 14 adds a new section 15F to the Ordinance. The effect
is that a person who has contributed in Hong Kong to the
development, enhancement, maintenance, protection or
exploitation of intellectual property is to be taxed on such part
of the sum accruing in respect of its exhibition or use or
related rights as is attributable to the contribution even if the
sum accrues to the person’s associate.

Transfer pricing documentation including country-by-country reporting

12.

13.

Clauses 16 and 17 add a new Part 9A and a new Schedule 171
to the Ordinance to provide for requirements for transfer
pricing documentation.

Division 2 of the new Part 9A (that is, the new section 58C)
requires a Hong Kong entity of a group in the extended sense
to prepare, for each accounting period, a master file and a local
file and to retain the files for a period of 7 years. More
specifically—
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(a)

(b)

(©)

the term group in the extended sense essentially means
a collection of enterprises (whether all or any of
them are local enterprises) required to prepare
consolidated financial statements for financial
reporting purposes under applicable accounting
principles but is taken to cover a single enterprise in
a territory if the enterprise carries on business
through a permanent establishment in another
territory;

Part 2 of the new Schedule 171 specifies criteria for
exemption from the requirement to keep files based
on the size of revenue and assets and number of
employees of the entity concerned or the value of
controlled transactions (as defined in Schedule 171);
and

Part 3 of the new Schedule 171 specifies information
about the group and the entity itself that must be
contained in the master file and local file.

14. Division 3 of the new Part 9A give effect to the OECD’s
country-by-country reporting requirements—

(a)

(b)

under the new section 58D, the requirements for
filing a country-by-country return only apply to a
reportable group (which means a multinational
enterprise group whose annual consolidated group
revenue reaches the specified threshold amount);

the new sections 58E and 58F set out requirements
for the ultimate parent entity or other entities of a
reportable group to file country-by-country returns
for each accounting period beginning on or after 1
January 2018 if the ultimate parent entity has or the
other entities have a Hong Kong connection (As a
transitional measure, the new section 58E(2) provides
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©
(d)

for voluntary filing of a country-by-country return,
by an ultimate parent entity resident for tax purposes
in Hong Kong, for an accounting period beginning
on or after 1 January 2016 but before 1 January
2018);

the new section 58G empowers an assessor to require
an entity to file a country-by-country return; and

the new section 58H sets out requirements for filing a
notification containing information relevant for
determining the obligation for filing a country-by-
country return.

Penalties and Offences

15. Clauses 19 to 22 amend sections 80, 82 and 82A of the
Ordinance and add new sections 80G to 80J to the Ordinance
to provide for offences and additional tax for failure to comply
with the requirements under new sections 50AA and 50AAB
and Parts 8AA and 9A, or for providing misleading, false or
inaccurate information or omitting to provide information in
connection with those provisions.

Fees for application for advance ruling

16. Clause 23 amends the fees for an application for advance ruling
under section 88A of the Ordinance.
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Requirements relating to profits tax concession for particular classes of

person

17.

18.

19.

20.

Clauses 24 and 30 amend sections 14B and 23A of the
Ordinance to extend the profits tax concessions to professional
reinsurers and authorized captive insurers in respect of their
assessable profits derived from the business of reinsurance and
insurance of onshore risks respectively.

Clauses 25 and 26 amend sections 14C and 14D of the
Ordinance to extend the profits tax concessions to corporate
treasury centres in respect of their assessable profits derived
from carrying on intra-group lending transactions with,
providing corporate treasury services to and entering into
corporate treasury transactions with, associated corporations
that carry on trade, profession or business in Hong Kong.

Clause 29 amends section 16 of the Ordinance to extend the
application of the anti-abuse provisions in that section to
situations where profits tax concessions are claimed under
section 14B or 14D.

Clause 32 adds a new section 26AB to the Ordinance to
provide that profits tax concessions under sections 14B, 14D,
14H, 14)J and 23B are available only if the threshold
requirement is met. The Commissioner is empowered to
prescribe the threshold requirement by a notice published in
the Gazette.

Transitionals and consequential amendments

21.

Clauses 33 and 34 incorporate a new Schedule 42 to the
Ordinance which contains transitional provisions.
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22. Clauses 35 and 36 make consequential amendments to the
Inland Revenue Rules (Cap. 112 sub. leg. A).
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